Reporter\u27s Verbatim Report of Proceedings, Thursday, September 17, 2009, Volume XI--Sessions 3 and 4 of 4 [Pages 2386-2484] by unknown
University of Washington School of Law 
UW Law Digital Commons 
King County Superior Court Documents School Finance Litigation: McCleary v. State of Washington 
9-17-2009 
Reporter's Verbatim Report of Proceedings, Thursday, September 
17, 2009, Volume XI--Sessions 3 and 4 of 4 [Pages 2386-2484] 
07-2-02323-2 
Follow this and additional works at: https://digitalcommons.law.uw.edu/king 
Recommended Citation 
"Reporter's Verbatim Report of Proceedings, Thursday, September 17, 2009, Volume XI--Sessions 3 and 4 
of 4 [Pages 2386-2484]" 07-2-02323-2. King County Superior Court Documents. 269. 
https://digitalcommons.law.uw.edu/king/269 
This Transcript is brought to you for free and open access by the School Finance Litigation: McCleary v. State of 
Washington at UW Law Digital Commons. It has been accepted for inclusion in King County Superior Court 
Documents by an authorized administrator of UW Law Digital Commons. For more information, please contact 
cnyberg@uw.edu. 
                                                                     2386 
 
 1    IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
                                
 2                IN AND FOR KING COUNTY 
                                
 3  _______________________________________________________ 
                                
 4  MATHEW and STEPHANIE McCLEARY,   ) 
    on their own behalf and on       ) 
 5  behalf of KELSEY and CARTER      ) 
    McCLEARY, their two children in  ) SUPREME COURT OF WA 
 6  Washington's public schools;     ) No. 84362-7 
    ROBERT and PATTY VENEMA, on their) 
 7  own behalf and on behalf of HALIE) 
    and ROBBIE VENEMA, their two     ) 
 8  children in Washington's         ) 
    public schools; and NETWORK      ) 
 9  FOR EXCELLENCE IN WASHINGTON     ) 
    SCHOOLS ("NEWS"), a state-wide   ) 
10  coalition of community groups,   ) 
    public school districts, and     )  
11  education organizations,         ) 
                                     ) 
12                 Petitioners,      ) KING COUNTY CAUSE  
                                     ) No. 07-2-02323-2 SEA 
13           vs.                     ) 
                                     )   
14  STATE OF WASHINGTON,             )   
                                     )  
15                 Respondent.       ) 
    ______________________________________________________ 
16   
     
17       REPORTER'S VERBATIM REPORT OF PROCEEDINGS 
                                
18                          --oOo-- 
                                
19               THURSDAY, SEPTEMBER 17, 2009 
              VOLUME XI - Sessions 3 and 4 of 4 
20                              
                            --oOo-- 
21                              
                                
22  Heard before the Honorable John P. Erlick, at King  
 
23  County Courthouse, 516 Third Avenue, Room W-1060,  
 
24  Seattle, Washington. 
 
25                        --oOo--  
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22                     CSR No. 3005 
                  Official Court Reporter 
23              King County Superior Court 
                  516 Third Avenue, C912 
24               Seattle, Washington 98104 
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 1                A P P E A R A N C E S: 
     
 2   
                            --oOo-- 
 3                              
                                
 4  THOMAS F. AHEARNE, CHRISTOPHER G. EMCH, and        
    EDMUND W. ROBB, Attorneys at Law, appearing on behalf  
 5  of the Petitioners; 
     
 6   
     
 7  WILLIAM G. CLARK and CARRIE L. BASHAW, Assistant  
    Attorney Generals, appearing on behalf of the  
 8  Respondent.   
     
 9   
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 1                   CHRONOLOGICAL INDEX 
                                
 2                         --oOo-- 
                                
 3   
     
 4  THURSDAY, SEPTEMBER 17, 2009 - Afternoon Session  
     
 5      MARY JEAN RYAN (Resumed) 
     
 6          Direct (Resumed) by Mr. Ahearne           2391 
         
 7      STEVE AOS (Resumed) 
     
 8          Cross (Resumed) by Mr. Clark              2434 
            Redirect by Mr. Emch                      2453 
 9          Exam by the Court                         2468 
            Further redirect by Mr. Emch              2477 
10   
     
11  Adjourned                                          2484 
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 1                   SEATTLE, WASHINGTON 
 
 2               THURSDAY, SEPTEMBER 17, 2009 
 
 3              AFTERNOON SESSION - 1:300 P.M. 
 
 4                         --oOo-- 
 
 5            THE COURT:  Good afternoon.  Please be  
 
 6  seated. 
 
 7                At this time we are going to continue  
 
 8  with Ms. Ryan.  All right.  Ms. Ryan, if you would  
 
 9  please retake the stand, and I will remind you that you  
 
10  remain under oath from your prior testimony.  Thank  
 
11  you.  You may be seated.           
 
12                Mr. Ahearne. 
 
13                MARY JEAN RYAN (Resumed),  
 
14    called as a witness herein, having been first duly  
 
15     sworn, was examined and testified as follows: 
 
16              DIRECT EXAMINATION (Resumed) 
 
17  BY MR. AHEARNE: 
 
18      Q.    I'll wait for you to pour your water.  Are we  
 
19  set? 
 
20      A.    We're good. 
 
21      Q.    When we ended yesterday we were talking about  
 
22  various aspects of CORE 24 proposal, correct? 
 
23      A.    Correct. 
 
24      Q.    And we left off with the arts.  And then I'd  
 
25  like to move on to fitness and health.   
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 1            My understanding is there's a two credit --  
 
 2  it's actually one-and-a-half for fitness and  
 
 3  one-and-a-half for health in the CORE 24 proposal,  
 
 4  correct? 
 
 5      A.    Correct.  Those are existing high school  
 
 6  graduation requirements that wouldn't change. 
 
 7      Q.    That's not changing? 
 
 8      A.    That's not changing. 
 
 9      Q.    And what, if anything, does fitness and  
 
10  health have to do with education? 
 
11      A.    Fitness -- we'll maybe talk about fitness  
 
12  first.  Fitness is essential to the health of a whole  
 
13  person.  So having students learn how to take care of  
 
14  themselves, how to -- the principles of fitness, I  
 
15  think, are -- it's -- I don't think one-and-a-half  
 
16  credits goes all the way that you might like, but it is  
 
17  at least an attempt to provide an overview for a  
 
18  student of what it's going to take to be a healthy  
 
19  individual as they move into adulthood. 
 
20      Q.    Would it be fair to say that the State Board  
 
21  of Education believes that two credits of fitness and  
 
22  health are essential for the education of high school  
 
23  students? 
 
24      A.    Yes. 
 
25      Q.    And did athletics or fitness play any role in  
 
   
 
                                                                      2393 
 
 1  your academic achievement? 
 
 2      A.    Yes.  I participated in sports, primarily the  
 
 3  sport of volleyball in elementary, middle, high school,  
 
 4  and then, actually, played also in college.  And I  
 
 5  would say that it was incredibly beneficial to me in  
 
 6  that it helped me learn a lot of things in a very  
 
 7  profound manner in terms of teamwork, also goal  
 
 8  setting, hard work, and something -- I guess I would  
 
 9  say sort of personal toughness, personal resolve, as  
 
10  well as leadership skills. 
 
11      Q.    From your own personal experience, do you  
 
12  believe the knowledge and skills you gained from  
 
13  competing in athletics is an essential part of teaching  
 
14  kids how to compete in today's society and participate  
 
15  in a democracy? 
 
16      A.    I do. 
 
17      Q.    Looking at the overall CORE 24 proposal, it's  
 
18  increasing from 19 or, as of 2013, 20 credits to 24  
 
19  credits, correct, for graduation? 
 
20      A.    Correct. 
 
21      Q.    And was it the State Board of Education's  
 
22  conclusion then that increasing the number of credits  
 
23  was essential to providing our kids in our public  
 
24  schools the opportunity to learn the knowledge and  
 
25  skills they need to compete in today's economy and  
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 1  participate in our democracy? 
 
 2      A.    Yes. 
 
 3      Q.    And is that the reason then, for example, for  
 
 4  increasing the science, social studies, and arts  
 
 5  requirements? 
 
 6      A.    Yes. 
 
 7      Q.    And is it the State Board of Education's  
 
 8  conclusion that increasing, for example, the science,  
 
 9  social studies, and arts requirements will better equip  
 
10  the kids to know and apply core concepts of science,  
 
11  civics, and arts? 
 
12      A.    Yes. 
 
13      Q.    Is it the State Board of Education's  
 
14  conclusion that that increase is needed to teach kids  
 
15  the core concepts of science, civics, and the arts in  
 
16  today's world? 
 
17      A.    I'm only hesitating because, I mean, maybe  
 
18  you should ask that last question again.  I just want  
 
19  to make sure I understand what you're asking. 
 
20      Q.    Sure.  You testified that the reason for  
 
21  the -- well, as I understood it, that the State Board  
 
22  of Education has concluded that increasing the number  
 
23  of credits for science, social studies, and the arts  
 
24  are needed to better equip our kids knowing and  
 
25  applying the core concepts of science and civics and  
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 1  arts in today's world; is that correct? 
 
 2      A.    Yes. 
 
 3      Q.    Okay.  Another thing that you touched on  
 
 4  briefly before is the 180-day waivers, that the State  
 
 5  Board grants all that generally? 
 
 6      A.    Yes. 
 
 7      Q.    And if I can ask you to look at Exhibit 317,  
 
 8  please. 
 
 9      A.    (Reviewing.) 
 
10      Q.    And is Exhibit 317 the Form 1497 that -- is  
 
11  one of the forms that relate to the 180-day  
 
12  requirement? 
 
13      A.    Yes, it is. 
 
14            MR. AHEARNE:  Your Honor, we would move to  
 
15  admit 317. 
 
16            THE COURT:  317 is offered. 
 
17            MS. BASHAW:  No objection. 
 
18            THE COURT:  317 is admitted. 
 
19                     EXHIBIT ADMITTED 
 
20  BY MR. AHEARNE: 
 
21      Q.    And if I can ask you to look at the third row  
 
22  down next to the marks where we put the checkmarks, it  
 
23  says, "Minimum 180-day school year for grades 1 and  
 
24  above."   
 
25            Do you see that? 
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 1      A.    Yes. 
 
 2      Q.    And the last sentence there refers to the  
 
 3  waiver from the 180-day requirement. 
 
 4            Do you see that? 
 
 5      A.    Yes. 
 
 6      Q.    Could you just briefly explain what the  
 
 7  process that the State Board of Education goes through  
 
 8  to determine whether it will grant a waiver? 
 
 9      A.    The districts submit a request, and there's a  
 
10  long list of criteria and information that they -- the  
 
11  criteria they have to meet and the information that  
 
12  they provide, and then the Board's staff evaluates the  
 
13  proposals.  And if they feel that the proposals have  
 
14  met the requirements and they're ready to recommend  
 
15  them, then they bring them to the Board for our  
 
16  consideration.   
 
17            They are usually asking for three or four  
 
18  days to be waived off of the 180 days for purposes of  
 
19  providing time for the teachers to get additional time  
 
20  to do planning together for their school's academic  
 
21  achievement plan, sometimes professional development.   
 
22  But it's always for a reason that is connected with  
 
23  academic achievement, and, generally, if they meet the  
 
24  requirements, the Board has granted the waivers.  The  
 
25  Board does not -- has also taken a position that -- I  
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 1  think I provided testimony a couple times to the Basic  
 
 2  Ed Funding Task Force, and also to the Legislature,  
 
 3  that we would strongly like to not have this waiver  
 
 4  process, because we don't like that the schools are  
 
 5  asking to -- it might be for legitimate purposes for  
 
 6  staff development or staff planning time, but we don't  
 
 7  like that it is taking away instructional time from the  
 
 8  students. 
 
 9      Q.    Okay.  If I could just break this into a few  
 
10  pieces.   
 
11            First, the primary staff person that handles  
 
12  this, is that Brad Burnham? 
 
13      A.    That's correct. 
 
14      Q.    Okay.  And the 180-day requirement, without a  
 
15  waiver, is you have to have 180 days of instructional  
 
16  class time for the kids, correct? 
 
17      A.    Correct. 
 
18      Q.    And there's that exception for the last five  
 
19  days for graduating high school seniors.  But, in  
 
20  general, it's a 180 days of instructional time --  
 
21  classroom instructional time for students, correct? 
 
22      A.    Correct. 
 
23      Q.    And the State Board of Education is  
 
24  authorized to grant individual school districts a  
 
25  waiver saying you only have to give -- I'm just  
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 1  throwing out numbers -- 170 days of instructional time  
 
 2  to your kids and you can use those other five days for  
 
 3  whatever the district has confirmed, to your  
 
 4  satisfaction, is producing some sort of educational  
 
 5  result, be it planning time, teacher training, things  
 
 6  like that? 
 
 7      A.    Correct.  And they still have to meet the  
 
 8  1,000 hour requirement nonetheless.  I mean, even if  
 
 9  they waive the day requirement, if you read the little  
 
10  provision in the form, they still have to --  
 
11      Q.    They have to make up the hours by having  
 
12  longer days, making sure they cover the hours? 
 
13      A.    They have to get the hours in, that's right. 
 
14      Q.    Okay.  And have the requests for these  
 
15  waivers -- so kids are getting less days of classroom  
 
16  time -- have those requests gone up over the years,  
 
17  gone down, is there a trend? 
 
18      A.    I'm pretty sure that they've gone up, but I'm  
 
19  not -- I'm not crystal clear on that. 
 
20      Q.    Okay.  Actually, if I can ask you to look at  
 
21  Exhibit 233, please.  This other notebook.  Ask you to  
 
22  look to the fifth page from the back.  But, for some  
 
23  reason, mine still doesn't have Bates numbers on them.   
 
24            If I can ask you to look to the fifth page  
 
25  from the back -- it doesn't look like these have  
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 1  different Bates numbers on them either.  It says, "Use  
 
 2  of waivers is growing" at the top.   
 
 3      A.    Yes. 
 
 4      Q.    Do you see that? 
 
 5      A.    Yes. 
 
 6      Q.    Does this refresh your recollection as to  
 
 7  whether --  
 
 8      A.    Yes, this refreshes my recollection.   
 
 9            So, the chart was included in this PowerPoint  
 
10  to show that more districts are resisting those waivers  
 
11  from the 180-day requirement. 
 
12      Q.    Okay.  And on the bottom where it says,  
 
13  "Today, over 359,600 students attend school with waiver  
 
14  days," is that just the FTE pupils in those districts  
 
15  that have waivers? 
 
16      A.    Correct. 
 
17      Q.    And there's approximately a million kids in  
 
18  public schools? 
 
19      A.    Correct. 
 
20      Q.    And if I can ask you to turn two pages ahead  
 
21  of that.  There's a slide that simply says, "A real 180  
 
22  days.  Let's stop the unfortunate trade-off." 
 
23            Do you see that? 
 
24      A.    I do. 
 
25      Q.    What's that referring to? 
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 1      A.    It was -- it was just my way of putting what  
 
 2  I was describing prior, just this -- that we're not --  
 
 3  the Board does not like this practice of reducing  
 
 4  instructional time for the students in order to allow  
 
 5  some type of, albeit legitimate and necessary, activity  
 
 6  that the staff and the school wants to undertake.   
 
 7            So we just think we're trading off  
 
 8  instructional time when we should -- we should not be  
 
 9  diminishing instructional time. 
 
10      Q.    And if I could ask you then to turn to one  
 
11  page after that chart that we were on where it says, "A  
 
12  real 180 days" at the top. 
 
13      A.    Is it -- did you say it's the page right  
 
14  after? 
 
15      Q.    Yes, ma'am.  The chart which shows, for  
 
16  example, 2007-'08 there were 83 districts that  
 
17  requested a waiver.  That's a trend up from 64  
 
18  districts in '03-'04, correct? 
 
19            THE COURT:  I don't --  
 
20            THE WITNESS:  So, in my packet the very next  
 
21  chart is not -- maybe it's two charts in or the very  
 
22  next?   
 
23  BY MR. AHEARNE: 
 
24      Q.    Let's be real clear.   
 
25      A.    This one again?   
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 1      Q.    Correct.  We're at the chart where it shows  
 
 2  that in '03-'04 there were 64 districts that requested  
 
 3  a waiver. 
 
 4      A.    Correct. 
 
 5      Q.    And that keeps going up.  The number keeps  
 
 6  going up to where in '07-'08 there were 83 districts  
 
 7  requesting a waiver? 
 
 8      A.    Correct.   
 
 9      Q.    And then you go to the next page and it says,  
 
10  "A Real 180 Days"?   
 
11      A.    Yes. 
 
12      Q.    "Please provide funds in the basic education  
 
13  and end the need for waivers." 
 
14            Do you see that? 
 
15      A.    I do see that. 
 
16      Q.    What is that referring to? 
 
17      A.    Just -- I'm just looking back to see what --  
 
18  what the -- okay.  So this was a PowerPoint  
 
19  presentation to the Basic Education Funding Task Force  
 
20  and so we were trying to -- at this point in this  
 
21  process, we were -- the Board was beginning to interact  
 
22  with the Funding Task Force and we were telling them  
 
23  things that we wanted to see taken into account as they  
 
24  were developing their recommendations.   
 
25            So I was speaking to, after the previous  
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 1  information was presented on the 180-day waiver  
 
 2  process, I was kind of closing by saying, so the state  
 
 3  should fund enough instructional time as part of basic  
 
 4  ed and it should also fund whatever is deemed necessary  
 
 5  for planning time and these other things the schools  
 
 6  need to do so that we can stop having to waive  
 
 7  instructional time. 
 
 8      Q.    So if I understand it, it's fund 180 days, or  
 
 9  whatever amount of days you decide, and then fund the  
 
10  planning and teacher prep time.  Don't make us chose  
 
11  one or the other? 
 
12      A.    That's right, correct. 
 
13      Q.    While we're on that exhibit, if I can ask you  
 
14  to look from the -- counting pages from the front, nine  
 
15  pages in.  There's a chart with arrows and it says, "We  
 
16  are falling behind."   
 
17      A.    Yes, I see this chart.   
 
18      Q.    Okay.  Could you explain the point that's  
 
19  being made with this chart? 
 
20      A.    (Reviewing.)  So I think, again, when we were  
 
21  laying out -- this presentation was laying out several  
 
22  different things that the Board was working on that we  
 
23  wanted to put into the thought process of the Basic Ed  
 
24  Funding Task Force's deliberation.  And so this was a  
 
25  background piece that was meant to show that -- a point  
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 1  we actually discussed a bit yesterday, which was that  
 
 2  -- that we're seeing the present generation coming into  
 
 3  the workforce getting less educational attainment than  
 
 4  those leaving.   
 
 5            And so what you see in a lot of the other  
 
 6  countries is the older -- the older people -- the  
 
 7  older -- the people in the current workforce, you can  
 
 8  see, like, take for example from France or Ireland, you  
 
 9  know, that they -- they had a much lower level of post- 
 
10  secondary attainment in the people in the prior  
 
11  generation that had been educated, and now are really  
 
12  accelerating progresses in terms of post-secondary  
 
13  attainment of their population.   
 
14            And the United States used to be at the  
 
15  forefront of post-secondary attainment in the world,  
 
16  and we have stagnated, and, in some respects, are  
 
17  slipping. 
 
18            MR. AHEARNE:  Your Honor, I would move to  
 
19  admit Trial Exhibit 233. 
 
20            THE COURT:  233 is offered. 
 
21            MS. BASHAW:  No objection. 
 
22            THE COURT:  233 is admitted. 
 
23                     EXHIBIT ADMITTED 
 
24  BY MR. AHEARNE: 
 
25      Q.    If I could ask you to please go back to where  
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 1  we were before we had that little side, 317.  Exhibit  
 
 2  317. 
 
 3            And on Exhibit 317 we're looking at the Form  
 
 4  1497 again.  And where it says, at the bottom under  
 
 5  certification of compliance, "We hereby certify that  
 
 6  the Board of Directors has been apprised and that the  
 
 7  (blank) School District meets all the requirements for  
 
 8  relating to the minimum requirements of the Basic  
 
 9  Education Program."  
 
10            Do you see that part there? 
 
11      A.    I do. 
 
12      Q.    And the State Basic Education Program  
 
13  requirements that were referred to there, there's the  
 
14  boxes above it for, like, the 180-days and the 1,000  
 
15  hours and things like that? 
 
16      A.    Correct. 
 
17      Q.    And in the bottom box where it says, District  
 
18  high schools meet all state minimum graduation  
 
19  requirements --  
 
20      A.    Yes. 
 
21      Q.    -- are those minimum graduation requirements  
 
22  what we had talked about yesterday, the 19 hours, 20  
 
23  hours starting with the class of 2013, the project, the  
 
24  plan, and then passing the reading and the writing  
 
25  WASLs? 
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 1      A.    Yes, they are. 
 
 2      Q.    And when this form is referring to --  
 
 3      A.    It also -- it's a little bit more of a  
 
 4  certification than just the sort of checking boxes on  
 
 5  numbers, though, for the district, because if you read  
 
 6  the explanation on the left box, it is also asking that  
 
 7  they certify that they're aligning with the state  
 
 8  standards. 
 
 9      Q.    Right.  And that's -- if we just look at  
 
10  these actual lines, there are six lines here with  
 
11  checkmark -- places to put a checkmark, right?  Six  
 
12  boxes basically, the --  
 
13      A.    Yes. 
 
14      Q.    -- Total Instructional Hour Offering.  That's  
 
15  one of the Basic Ed Program requirements? 
 
16      A.    Yes. 
 
17      Q.    And then the second one is the, Total  
 
18  Instructional Hour Offerings - Kindergarten.  That's  
 
19  another one, correct? 
 
20      A.    Correct. 
 
21      Q.    And then the Minimum 180 Days School Year for  
 
22  Grades 1 and Above.  That's another, right? 
 
23      A.    Yes. 
 
24      Q.    Minimum 180-day School Year for Kindergarten,  
 
25  although it's half days, that's another, right? 
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 1      A.    Yes. 
 
 2      Q.    And then the K-3, 4-12 Students to Classroom  
 
 3  Teachers Ratio, is that a Basic Ed Program requirement,  
 
 4  or is that just a requirement for ratios? 
 
 5      A.    I don't -- I really don't know. 
 
 6      Q.    Okay.  And the State High School Minimum  
 
 7  Requirements, is that Basic Ed Program requirement or  
 
 8  is that just a requirement that's elsewhere in --  
 
 9      A.    I don't know the term -- when you say -- I  
 
10  don't know -- I don't really know the technicalities,  
 
11  so I don't want to --  
 
12      Q.    Okay. 
 
13      A.    I mean, I know it's a requirement.  Whether  
 
14  it's a program requirement or a this requirement, I  
 
15  don't --  
 
16      Q.    Okay. 
 
17      A.    -- I don't know. 
 
18      Q.    Okay.  And the only reason I was using that  
 
19  phrase is because at the bottom of the form it talks  
 
20  about the requirements of the State Basic Education  
 
21  Programs.  Okay.   
 
22            Now, this 1,000 hours that you mentioned  
 
23  earlier --  
 
24      A.    Yes.   
 
25      Q.    -- is that schedule to be changed at some  
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 1  point, increased? 
 
 2      A.    Yes, it is.  It's in the law that was  
 
 3  passed --  
 
 4      Q.    2261? 
 
 5      A.    -- in 2261.  It -- in the redefinition of  
 
 6  basic education that is in 2261, the instructional  
 
 7  hours are increased for, I believe it says, 7th to 12th  
 
 8  grades.  And that was in order to accommodate the  
 
 9  additional instructional time needed to do the higher  
 
10  set of high school graduation requirements, and then  
 
11  also for the move from half-day kindergarten to full- 
 
12  day kindergarten. 
 
13      Q.    And when did those new hour requirements take  
 
14  effect? 
 
15      A.    We're not sure yet.  The hour requirements  
 
16  will be effective when the law is phased in and,  
 
17  obviously, when it is funded. 
 
18      Q.    And if I understand correctly, there's a  
 
19  process where there's a quality control counsel and  
 
20  work groups that are going to come up with a phasing  
 
21  proposal, correct? 
 
22      A.    Yes.  The Quality Education Council was  
 
23  established by the law, and one of its first jobs,  
 
24  which it is under -- which is underway right now, is  
 
25  to, by this January, go back to the Legislature with a  
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 1  whole lot of work that's called for in the law,  
 
 2  including a phasing plan for the new definition, a  
 
 3  funding plan for the new definition, and the  
 
 4  establishment of the values for the prototype school  
 
 5  budgeting formulas. 
 
 6      Q.    So I understand it, there's a quality council  
 
 7  that is going to be coming up with a bunch of  
 
 8  recommendations to present to the Legislature next  
 
 9  year, correct? 
 
10      A.    In January of -- before the next legislative  
 
11  session. 
 
12      Q.    So in January of 2010.  The law says starts  
 
13  mid-January, right? 
 
14      A.    Correct. 
 
15      Q.    And then the Legislature is supposed to  
 
16  consider those, I assume.  Right? 
 
17      A.    Correct. 
 
18      Q.    Is there any requirement that the Legislature  
 
19  actually adopt any particular phasing plan or accept  
 
20  those recommendations? 
 
21      A.    No. 
 
22      Q.    Okay.  And I assume also --  
 
23      A.    I just -- I just want to clarify that, in the  
 
24  law, it does set an outside date.  So the law -- the  
 
25  law says that the new definition will be phased in no  
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 1  later than 2018, but it's anticipated that a lot --  
 
 2  because there are many aspects to the new definition,  
 
 3  and a lot of work that is being -- that is  
 
 4  interrelated, that, you know, it has to be phased in.   
 
 5  It can't be -- it can't phase -- it can't all come in  
 
 6  in one immediate step.  So a phasing is anticipated and  
 
 7  is called for. 
 
 8      Q.    When you say it's called for, are you saying  
 
 9  it's called for in the law that the 2009 Legislature  
 
10  passed, correct? 
 
11      A.    Correct. 
 
12      Q.    And does the 2010 Legislature have to follow  
 
13  that law, or can they change it? 
 
14      A.    The Legislature , obviously, could change the  
 
15  law. 
 
16      Q.    If I can ask you to please turn to Trial  
 
17  Exhibits 236 and 237, please.  I think they're in this  
 
18  book.  I'll trade you. 
 
19            Do you have Trial Exhibit 236 in front of  
 
20  you? 
 
21      A.    Yes. 
 
22      Q.    Is this a January 20, 2009 letter that you  
 
23  wrote as Chair of the State Board of Education to the  
 
24  Honorable McAuliffe? 
 
25      A.    Yes, it is. 
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 1      Q.    And that's Senator McAuliffe.  And why did  
 
 2  you send it to her? 
 
 3      A.    Because she is the Chairperson of the Senate  
 
 4  Education Committee. 
 
 5      Q.    And then if you can look at Trial Exhibit  
 
 6  237, the tab right after that is a January 15, 2009  
 
 7  letter which you wrote to the Honorable Frank Chopp,  
 
 8  correct? 
 
 9      A.    Correct. 
 
10      Q.    Because he's the Speaker of the House? 
 
11      A.    Correct. 
 
12      Q.    And the text of these two letters are the  
 
13  same, correct? 
 
14      A.    Yes. 
 
15            MR. AHEARNE:  So, first, Your Honor, we move  
 
16  to admit both 236 and 237. 
 
17            THE COURT:  236 and 237 are offered. 
 
18            MS. BASHAW:  No objection, Your Honor. 
 
19            THE COURT:  236 is admitted and 237  
 
20  is admitted.   
 
21                    EXHIBITS ADMITTED 
 
22  BY MR. AHEARNE: 
 
23      Q.    If I could ask you to just look at 236.   
 
24  We'll focus on that since the text is the same.   
 
25            The second paragraph you're talking about the  
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 1  Basic Education Finance Task Force Report, and you  
 
 2  state, "The report correctly characterizes the present  
 
 3  K-12 funding system as broken and inadequate and  
 
 4  explains in lay-person terms some of the biggest  
 
 5  problems which must be fixed." 
 
 6            Do you see that? 
 
 7      A.    Yes. 
 
 8      Q.    Could you explain what -- when you said, "The  
 
 9  present K-12 funding system is broken and inadequate,"  
 
10  what is broken and inadequate in your meaning there? 
 
11      A.    I'm just trying to think of where to --  
 
12      Q.    Where to start.   
 
13      A.    Well, there seems like there are many --  
 
14  there are many challenges.  There is -- there are  
 
15  existing -- there's -- the state -- if you start from  
 
16  the standpoint that the state should be funding the,  
 
17  whatever we call, basic, then -- and you allow that  
 
18  some of the things, like, let's just say an example,  
 
19  like, transportation or maybe principals -- a  
 
20  principal -- a school principal, something that it  
 
21  would be hard to argue was needed.   
 
22      Q.    That was needed or wasn't? 
 
23      A.    It is needed.  It is needed.   
 
24            So that you -- there are aspects, I would  
 
25  say, that we felt -- aspects of brokenness, if the  
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 1  state's allocation for those purposes didn't cover the  
 
 2  cost of those items. 
 
 3      Q.    And when you're referring to the state's  
 
 4  allocation, you're referring to those program funding  
 
 5  formulas --  
 
 6      A.    Yes.   
 
 7      Q.    -- that allocate the money? 
 
 8      A.    Yes.   
 
 9      Q.    Okay. 
 
10      A.    So there's things that are necessary for sort  
 
11  of -- let's just say for the operational side of  
 
12  schools that, at least the data that I have seen,  
 
13  suggests that the state's formulas had not kept pace,  
 
14  had not and were not -- and were not covering the full  
 
15  cost of those items.  And then there are --  
 
16      Q.    And these items that you're referring to are  
 
17  items that the schools -- to use your phrase, there  
 
18  could be no argument the schools need these things,  
 
19  like principals and school transportation, for  
 
20  education? 
 
21            MS. BASHAW:  Objection, leading. 
 
22            THE COURT:  Sustained. 
 
23  BY MR. AHEARNE: 
 
24      Q.    When you say these items, what are you  
 
25  referring to? 
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 1      A.    I use those examples just to use simple --  
 
 2  simple examples that -- that would be -- I'm trying to  
 
 3  think of a good word.  Like, foundational elements of a  
 
 4  school. 
 
 5      Q.    When you say foundational elements. 
 
 6      A.    Let's say the -- if we stick with the example  
 
 7  of a principal -- of a principal of a school or the  
 
 8  cost of transportation of students, that those are  
 
 9  fairly -- I think they're standard operational expenses  
 
10  that a school or school district would have to incur.   
 
11  They would -- they would -- there would be, like, very  
 
12  little discretion about the need to incur those costs  
 
13  at least at some, you know, a certain level. 
 
14      Q.    Okay. 
 
15      A.    And so the data that we have -- have seen,  
 
16  the data I have seen, suggests that there -- that  
 
17  perhaps at one time the state's allocations were  
 
18  sufficient to cover those, but that -- that has eroded  
 
19  over time, and that what has occurred in order to pay  
 
20  the bills is that districts increasingly, if they have  
 
21  a willing electorate, have relied more and more on  
 
22  their local levies to pay the cost of those types of  
 
23  things.   
 
24      Q.    Okay.   
 
25      A.    So the local levies, which in some -- at some  
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 1  point in time, were allowed in order to fund extra  
 
 2  things, had become a source of funds for basic things. 
 
 3      Q.    All right.  Okay.  And then when you say the  
 
 4  Task Force report explains some of the biggest problems  
 
 5  which must be fixed, you're referring to the biggest  
 
 6  problems, generally what you've been talking about, or  
 
 7  are there other problems that you were focusing on  
 
 8  there? 
 
 9      A.    The Task Force, I think, did a good job of  
 
10  outlining a whole host is problems, so, the need to  
 
11  fund the basic operating expenses, the need to increase  
 
12  instructional hours, the need to change the way that  
 
13  the local levies -- the role played by the local  
 
14  levies.  The Task Force also called for heightened, a  
 
15  much stronger accountability system for the schools,  
 
16  for K-12.  We have no mechanisms today to really  
 
17  intervene when we are faced with a persistently low  
 
18  performing school.  The Task Force weighed in on that  
 
19  point as well.   
 
20            So, as I know -- I know you're aware, I mean,  
 
21  the Task Force recommendations were sweeping and  
 
22  comprehensive in nature.   
 
23            And so the Board at this point -- the Task  
 
24  Force recommendations had just come out.  The Board was  
 
25  attempting to put it's voice into the political process  
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 1  and say we felt the Task Force had done a good job and  
 
 2  we wanted to say to the Legislature that we hoped that  
 
 3  the recommendations would see -- would become enacted. 
 
 4      Q.    When you're referring to the recommendations  
 
 5  of the Basic Ed Task Force, and then this letter of  
 
 6  support, would it be accurate to say that the State  
 
 7  Board of Education agreed with the recommendations that  
 
 8  were in the main text of the Task Force report? 
 
 9      A.    Yes.  And we -- due to the crush of the time  
 
10  schedules, in terms of when the Task Force report came  
 
11  out, when the Board met, the Board didn't have the  
 
12  opportunity to consider every single point in detail  
 
13  and so -- but did feel comfortable writing this kind of  
 
14  a letter endorsing the basic thrust and direction of  
 
15  the Task Force recommendations. 
 
16      Q.    Okay.  If I understand you, just make sure I  
 
17  understand correctly, if the Task Force, for example --  
 
18  and I don't have the numbers off the top of my head.   
 
19  If the Task Force had recommend a class size of 23 or  
 
20  something, and there could be a debate, well, it should  
 
21  be 22 or 24, the Board of Education wasn't locking into  
 
22  the 23.  They are locking into the concept of having a  
 
23  class size in that range.   
 
24      A.    No. 
 
25      Q.    Okay.  What? 
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 1      A.    I wouldn't -- it wasn't at that level of  
 
 2  detail. 
 
 3      Q.    Okay.  What's the level of detail?  So I  
 
 4  understand it.   
 
 5      A.    I mean, our -- our major work -- and I think  
 
 6  the third paragraph probably -- I'd have to read this  
 
 7  real quickly again -- but probably is -- gets more at  
 
 8  it. 
 
 9            We were primarily concerned for our -- well,  
 
10  let me just say, the Board -- the Board definitely  
 
11  appreciated and endorsed the work of the Task Force as  
 
12  it relates to overall -- the overall need to revamp the  
 
13  way K-12 is budgeted.  So we really like the prototype  
 
14  budgeting structure.  And that we felt that K-12 needs  
 
15  additional investment for both basic operating costs  
 
16  and for increased academic opportunity for, you know,  
 
17  students.   
 
18            So that said, the specific things that we  
 
19  attended to were where our work and the work of the  
 
20  Task Force intertwined, and that was in the area of the  
 
21  high school graduation requirements.  So the Task Force  
 
22  , in their report, and it's in 2261 as well, they took  
 
23  very seriously the purpose of a high school diploma.   
 
24  They took the language from the Board's work, put it in  
 
25  their Task Force work, that the whole aspirational  
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 1  sense of that we need to -- as part of basic education,  
 
 2  we need to be devoted to preparing students for post- 
 
 3  secondary -- for success in post-secondary education,  
 
 4  the world of work, and citizenship.  So they accepted  
 
 5  that.  And then they went into the next level of  
 
 6  detail.  So how do you do that operationally?  You  
 
 7  provide enough funding so that the school districts  
 
 8  could begin to offer an additional period of  
 
 9  instruction, 24 credits.  So that there's -- there's  
 
10  layers in 2261.  There's layers in the Task Force  
 
11  report going from sort of the broad policy to the  
 
12  more -- you know, more operational statements.   
 
13            So you use an example of class size.  We  
 
14  didn't talk about class size. 
 
15      Q.    Okay.   
 
16      A.    So that was a detail we didn't get into.  Not  
 
17  saying that's not an important detail.  We didn't.  But  
 
18  we did get into the detail of how much time do you need  
 
19  in order to do a good job delivering -- giving kids a  
 
20  chance to get 24 credits, well, you need -- at a  
 
21  minimum, you need at least another class period in the  
 
22  day funded by the state.  So that level of detail on  
 
23  the things that were really our work.   
 
24            So on CORE 24 and then on accountability, we  
 
25  recommended to the Task Force that they adopt the  
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 1  policy framework that the Board had worked on for -- to  
 
 2  direct the state to have a stronger accountability  
 
 3  system that would include the ability of the state to  
 
 4  intervene in the event of chronic under-performance of  
 
 5  the school from an academic perspective.  And the Task  
 
 6  Force took our recommendations, its policy language,  
 
 7  and they put that in the report and then that made it  
 
 8  into the ultimate law as well.   
 
 9            And so that level -- we were very attentive  
 
10  to that -- that provision in detail. 
 
11      Q.    Okay.  And then the law that you're referring  
 
12  to, it's making its way into the law is 2261? 
 
13      A.    Correct. 
 
14      Q.    And the CORE 24 part that's in 2261, is there  
 
15  a specific date when the state's going to be adopting  
 
16  the CORE 24? 
 
17      A.    The -- it has to be by the 2018 deadline.   
 
18  That's the outside date in 2261.  The presumption is  
 
19  that it will start much sooner than that, pursuant to  
 
20  the phasing and funding plan that the QEC will deliver  
 
21  in January.  And then feeding into that, the Board is  
 
22  directed to -- the Board has the power to set  
 
23  graduation requirements, however, we have to go back to  
 
24  the Legislature before we issue a final rule and they  
 
25  get their opportunity to weigh in on that, and they  
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 1  have to fund the additional time. 
 
 2      Q.    Okay.  And just so we're clear, the  
 
 3  implementation of CORE 24 by the year 2018, that's in  
 
 4  the bill that the 2009 Legislature passed, correct? 
 
 5      A.    That's -- it's in --  
 
 6      Q.    Yes.   
 
 7      A.    I mean -- and, obviously, any Legislature can  
 
 8  change the law.  It is the law. 
 
 9      Q.    And at the bottom of 236, the last line 236,  
 
10  "Since 1993, we" -- next page -- "have known that our  
 
11  global economy requires much more from K-12."   
 
12            Do you see that? 
 
13      A.    Yes. 
 
14      Q.    Is that 1993 reference to House Bill 1209? 
 
15      A.    Yes. 
 
16      Q.    If I can ask you to please turn to Trial  
 
17  Exhibit 238.  You have that? 
 
18      A.    I do. 
 
19      Q.    Is this a page you had published in the  
 
20  Seattle Times in February of '09? 
 
21      A.    Yes, it is. 
 
22            MR. AHEARNE:  Your Honor, I would move to  
 
23  Trial Exhibit 238. 
 
24            THE COURT:  238 is offered. 
 
25            MS. BASHAW:  Just a minute, Your Honor, if I  
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 1  could catch up.  No objection. 
 
 2            THE COURT:  238 is admitted. 
 
 3                     EXHIBIT ADMITTED 
 
 4  BY MR. AHEARNE: 
 
 5      Q.    Do you believe the statements you make in  
 
 6  Exhibit 238 are true? 
 
 7            MS. BASHAW:  Well, I'm going to object to the  
 
 8  overbroadness of the question.  It's a pretty long  
 
 9  document.  We need to give this witness a chance to  
 
10  review it. 
 
11            THE COURT:  I'm sorry.   
 
12            MR. AHEARNE:  It's something -- 
 
13            THE COURT:  238 is the -- you're talking  
 
14  about the editorial?   
 
15            MR. AHEARNE:  That she wrote, yes, Your  
 
16  Honor. 
 
17            THE COURT:  I'm sorry.  What was the  
 
18  objection?   
 
19            MS. BASHAW:  Well, overbroad.  I mean, he  
 
20  just asked an overbroad statement is whatever in here  
 
21  true, and I would object on that basis, especially  
 
22  since the witness hasn't had a chance to review it. 
 
23            THE COURT:  All right.  Why don't you take --  
 
24            MR. AHEARNE:  Do you want me to take it piece  
 
25  by piece?   
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 1            THE COURT:  No.  Why don't you just rephrase  
 
 2  the question. 
 
 3            MR. AHEARNE:  Okay. 
 
 4  BY MR. AHEARNE: 
 
 5      Q.    Did you write Exhibit 238? 
 
 6      A.    I did. 
 
 7      Q.    And you wrote it to be published in The  
 
 8  Seattle Times, correct? 
 
 9      A.    Yes. 
 
10      Q.    And would you have written something you  
 
11  believed was not true in this? 
 
12      A.    No.  If we're -- if we're going to have a  
 
13  discussion of this, though, I should at least re-read  
 
14  it.  I haven't read it in a long time. 
 
15      Q.    Perfectly acceptable.  I'm going to tell you  
 
16  which paragraphs I'm going to ask you about.  The first  
 
17  paragraph.  I'm going to ask you about the fifth  
 
18  paragraph down that starts, "Washington Constitution,"  
 
19  then the next paragraph, "Today," and then the last  
 
20  paragraph, "Please no more punts." 
 
21      A.    Okay.  Could I just take a moment?   
 
22      Q.    Please do.  Please do.   
 
23      A.    Okay.   
 
24      Q.    If it's easier, I can go one paragraph at a  
 
25  time. 
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 1      A.    No, that's fine.  I'll just read quickly.   
 
 2  (Reading.)  Okay. 
 
 3      Q.    Looking at the first paragraph starts,  
 
 4  "Washington state is in the cellar of national  
 
 5  education statistics.  We are 44th in total  
 
 6  expenditures per student, 35th in high school  
 
 7  graduation requirements, and the list goes on.  We are  
 
 8  veritable front-runners in the race to the bottom.   
 
 9  It's time with climb out of the cellar."     
 
10            Do you see that paragraph? 
 
11      A.    I do. 
 
12      Q.    What's the point you're trying to make as the  
 
13  Chair of the State Board of Education in this  
 
14  paragraph? 
 
15      A.    That we need to -- I was trying to get the  
 
16  reader's attention that we have a big challenge in  
 
17  front of us that deserves our attention.   
 
18      Q.    Okay.  And then later on, the fifth paragraph  
 
19  down, where you state, "The Washington Constitution is  
 
20  clear about education being the state's paramount duty  
 
21  and does not absolve us of our responsibility when  
 
22  times get tough.  In recent years, the paramount duty  
 
23  has gotten short shrift." 
 
24            Do you see that? 
 
25      A.    I do. 
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 1      Q.    And when you're referring to the Washington  
 
 2  Constitution being clear, what part of the Washington  
 
 3  Constitution are you referring to? 
 
 4      A.    The provision that outlines that education is  
 
 5  the state's paramount duty, that provision. 
 
 6      Q.    Is it Article IX, Section 1? 
 
 7      A.    Yes.  Yes. 
 
 8      Q.    And when you say in recent years, the  
 
 9  paramount duty has gotten the short shrift, what do you  
 
10  mean by the short shrift? 
 
11      A.    Well, I'm developing in this -- in the piece,  
 
12  I'm trying to develop the idea -- not just in that  
 
13  paragraph but in the prior paragraphs -- to provide a  
 
14  quality education for the kids of our state, that we --  
 
15  we need to -- we have work to do in order to provide a  
 
16  quality education for the kids of the state. 
 
17      Q.    Okay.  By quality education, do you mean an  
 
18  education that --  
 
19      A.    I mean, in the prior paragraph, I online  
 
20  that, you know, children disserve -- I ask it in the  
 
21  form of questions, but children should get the  
 
22  opportunity to receive an education that prepares them  
 
23  to succeed in post-secondary education, the world of  
 
24  work, and citizenship.  You know, high school should  
 
25  prepare kids so they have a chance to attend college or  
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 1  pursue a trade.  I give examples in the prior  
 
 2  paragraph.   
 
 3      Q.    Of what you mean by the kinds of   
 
 4  opportunities and kinds of education that we should be  
 
 5  providing our public school children? 
 
 6      A.    Correct. 
 
 7      Q.    And then when you say, "Today we aren't  
 
 8  providing the necessary opportunities as part of what  
 
 9  the state is calling basic education" -- do you see  
 
10  that? 
 
11      A.    Yes. 
 
12      Q.    What do you mean by necessary opportunities? 
 
13      A.    Well, again, back to -- and there's probably  
 
14  many examples I could cite, but I'll just stick with  
 
15  the high school.  Our view of what we need to be doing  
 
16  for kids in high school, which is why we -- the Board  
 
17  did the CORE 24 proposal, that the 19 credits or 20  
 
18  credits are not -- it's not enough educational  
 
19  opportunity to prepare them for success in post- 
 
20  secondary education. 
 
21      Q.    Is it enough to prepare them for success in  
 
22  today's economy? 
 
23      A.    No. 
 
24      Q.    And then when you refer to, "What the state  
 
25  is calling" -- you have it in italics calling -- "What  
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 1  the state is calling basic education," what are you  
 
 2  referring to by that, calling basic education?  Is that  
 
 3  the program funding formulas you were talking about  
 
 4  earlier? 
 
 5      A.    Yes.  But obviously there's a lot of  
 
 6  complexity to that -- to those three, you know -- to  
 
 7  defining what -- what is the state -- what does the  
 
 8  state call basic education.   
 
 9            As I understand it, the answer is in part  
 
10  policy, in part a program of instruction, and probably,  
 
11  most significantly, the funding formulas.  And so,  
 
12  that's my understanding at least.  And so, this -- when  
 
13  I -- taking the context of this, at the time I was  
 
14  writing this, we were seeing the collapse of the United  
 
15  States economy, pretty much, right before our eyes and  
 
16  we were beginning to see the very difficult situation  
 
17  and the state budget.  And so you also saw people  
 
18  making these distinctions about what was basic  
 
19  education in terms of, as I say, policy, program of  
 
20  instruction, and formula, and what was -- what might  
 
21  have been funded and important, but what was not  
 
22  legally viewed as -- historically, as part of that  
 
23  basic education construct. 
 
24      Q.    Okay.  What's the difference -- what was your  
 
25  understanding of the difference between the funding  
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 1  that was provided by those funding formulas and funding  
 
 2  that was provided by the state under other constructs? 
 
 3      A.    That one had -- was in a -- one was a  
 
 4  category of funding that, historically and very  
 
 5  consciously, has been part of carrying out the basic  
 
 6  education definition.  And the other were additional  
 
 7  investments made for other enhancements to the K-12  
 
 8  system, but were distinguished from the former by the  
 
 9  fact that they did not -- the Legislature or through  
 
10  citizen initiative, but in some -- that they had not  
 
11  been deemed legally to be part of basic education. 
 
12      Q.    And you were, in your answer, referring to  
 
13  the former that was deemed legally part of basic  
 
14  education.  Are you referring to the money produced by  
 
15  those program funding formulas? 
 
16      A.    Yes. 
 
17      Q.    And later on in that same paragraph when you  
 
18  say, "Basic has come to mean partial," what do you mean  
 
19  by that?   
 
20      A.    Well, in this paragraph, I'm trying to -- I  
 
21  was trying to make the point about -- that we talked  
 
22  about previously with -- if the state is supposed to be  
 
23  paying for the operating costs of schools, and if it --  
 
24  if it is failing to do so, and then the local levies  
 
25  are being asked to -- or are picking that up, so the  
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 1  state's share of an operating expense is going down,  
 
 2  and so that's what I meant by partial. 
 
 3       Q.  Okay.  And then the last sentence there you  
 
 4  state, "We ignore powerful research and early learning,  
 
 5  and we undervalue applied learning and the arts."   
 
 6            Do you see that?   
 
 7      A.    Yes. 
 
 8      Q.    How are we at least -- how are we ignoring  
 
 9  powerful research on earlier learning?  What research  
 
10  are you referring to in the ignoring part you're  
 
11  referring to? 
 
12      A.    Okay, again, you know, you have to take this  
 
13  little piece of rhetoric in context.  And we were  
 
14  trying to -- we were arguing at this point in February  
 
15  for the inclusion into a new definition of basic ed,  
 
16  the instruction of early learning for low-income  
 
17  children. 
 
18      Q.    Is that the three and four year olds? 
 
19      A.    Yes. 
 
20      Q.    All right.  And there's very strong  
 
21  longitudinal research that shows the benefit to little  
 
22  children, particularly low-income children, of very  
 
23  high quality early learning and the longitudinal  
 
24  benefit to them all the way in terms of their -- their  
 
25  lifetime earnings levels.   
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 1           And would part of that benefit also be  
 
 2  educational benefits? 
 
 3      A.    Well, certainly an educational benefit, but  
 
 4  also a -- that then results in additional benefits to  
 
 5  society.   
 
 6            So I was trying to make the point that, if  
 
 7  you -- you know, if we want to get serious about  
 
 8  maximizing educational attainment, that early learning  
 
 9  cannot be ignored. 
 
10      Q.    And, actually, at the time you wrote this,  
 
11  the bills under consideration were Senate Bill 5444 and  
 
12  House Bill 1410, correct? 
 
13      A.    Those were the first bills that were  
 
14  introduced that picked up the Basic Ed Funding Task  
 
15  Force's recommendations.  I don't know whether on that  
 
16  day -- whether they were still alive or not.  They  
 
17  were -- they had very short shelf life. 
 
18      Q.    And then the only reason I, basically, said  
 
19  that, is I was cheating.  I was looking at the second  
 
20  page at the top, it refers to 5444 and 1410.  So I was  
 
21  just trying to put some context there. 
 
22            If I could ask you to go back to that  
 
23  paragraph, though, when you say then "We undervalue  
 
24  applied learning in the arts."   
 
25            Could you just briefly explain what's applied  
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 1  learning that you're referring to here? 
 
 2      A.    Applied learning is a term given to the  
 
 3  method of instruction or educational experience where  
 
 4  you're -- you're not learning just by being exposed to  
 
 5  new theory and new content, but you're actually  
 
 6  learning it, in part, by hands on and the doing and the  
 
 7  carrying out of tasks.  And so, it's thought, for a lot  
 
 8  of people, to be a very powerful way to learn.   
 
 9            So, I mean, an example would be to teach  
 
10  geometry, maybe to teach some beginning carpentry, that  
 
11  people might get a better understanding of -- and  
 
12  algebra as well -- math concepts by teaching them in an  
 
13  applied manner so that it isn't just a teacher at a  
 
14  blackboard showing you formulas that you might not  
 
15  really see, you know, what's a real world application  
 
16  for this.  It may seem fairly meaningless.  You don't  
 
17  really know how to relate to some of the theoretical  
 
18  information.  It could be made more real -- and  
 
19  sometimes, than -- oh, for a lot of people, a better  
 
20  way to learn.   
 
21            So we have a growing area, really, of  
 
22  excellence in the state with career in technical  
 
23  education, and they have done some great examples of  
 
24  applied learning.  And I was trying, in this just  
 
25  little clause, to kind of tout their importance.  And  
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 1  it has tended to be an area that I think people almost  
 
 2  look down on and that that is changing, and it is  
 
 3  beginning to be viewed as an area that -- a method of  
 
 4  teaching that is very powerful for a wide range of  
 
 5  learners. 
 
 6      Q.    So for the kids that don't -- wouldn't be  
 
 7  interested in or pay attention to math and sit down in  
 
 8  a math class, just for example, having the shop class  
 
 9  where you're building sheds or hunting knives or  
 
10  something, and you're actually realizing, hey, I can  
 
11  actually use this math and I can use it in reading the  
 
12  shop manuals and stuff.   
 
13      A.    That's right. 
 
14      Q.    And I assume it would be the same sort of  
 
15  answer with respect to the arts and the role of the  
 
16  arts in teaching? 
 
17      A.    Yes.  I mean, I think we talked a little bit  
 
18  about the arts earlier in my testimony, the importance  
 
19  of the arts and the role the arts can play.   
 
20            So I was, again, trying to just raise the  
 
21  importance of the arts in this -- in this debate that  
 
22  was going on at this time that we -- it isn't just --  
 
23  we're trying to set the stage for rich instructional  
 
24  methods, effective instructional methods, and also a  
 
25  well-rounded education. 
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 1      Q.    All is the goal of teaching our kids to  
 
 2  compete in today's economy and participate in our  
 
 3  democracy.   
 
 4      A.    Correct. 
 
 5      Q.    If I can ask you to look at the last  
 
 6  paragraph that starts, "Please no more punts."   
 
 7            Do you see that paragraph? 
 
 8      A.    Yes. 
 
 9      Q.    Then you have a sentence, "The 1 million  
 
10  children in our state's public schools can ill afford  
 
11  more delay.  They've got only one shot at their  
 
12  education." 
 
13            What significance, if any, is there to your  
 
14  one shot point? 
 
15      A.    Well, one shot.  I guess I just -- I  
 
16  meant you only have one life.  You're only a kid once.   
 
17  You only go through K-12 once.  So if you -- if we're  
 
18  trying to -- I was trying to create a sense of urgency  
 
19  in the last paragraph, that we need to feel a sense of  
 
20  urgency.  If we, you know -- we feel like we have to  
 
21  give kids a better education and that we were very  
 
22  concerned at this point in February, that the  
 
23  Legislature would not act on a serious piece of  
 
24  legislation.  Now, that did not happen, but I was  
 
25  writing this with a fear that it would prove to be too  
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 1  controversial, the legislation that was in front of  
 
 2  them, and that they would punt, as in postpone, until  
 
 3  another year or say let's have a study bill, it's too  
 
 4  much to deal with.  Because at that time it was very  
 
 5  precarious. 
 
 6      Q.    Okay.  And then what ended up happening is  
 
 7  that 1410 and 5444 didn't make it.  2261 is the bill  
 
 8  that eventually got through the Legislature, correct? 
 
 9      A.    That's correct. 
 
10      Q.    And then the Governor signed that bill,  
 
11  absent early learning and one other provision, correct? 
 
12      A.    Correct. 
 
13            MR. AHEARNE:  Okay.  Your Honor, I'm at a  
 
14  breaking point. 
 
15            THE COURT:  Okay. 
 
16            MR. AHEARNE:  I'm told Mr. Aos is here.   
 
17  Should we --  
 
18            THE COURT:  Why don't we take our afternoon  
 
19  recess, and I understand we're going to --  
 
20            MR. AHEARNE:  Finish up Mr. Aos. 
 
21            THE COURT:  -- finish up Mr. Aos.  All  
 
22  right.  Very good. 
 
23            MR. AHEARNE:  No? 
 
24            THE COURT:  No? 
 
25            MR. CLARK:  We don't want to end up with  
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 1  both -- excuse me. 
 
 2            THE COURT:  Okay. 
 
 3            MR. CLARK:  We don't want to end up with both  
 
 4  Mr. Aos and Ms. Ryan not getting completed today.  And,  
 
 5  frankly, I thought we were going to continue with her  
 
 6  until she was done to get her concluded. 
 
 7            THE COURT:  Well, my understanding was that  
 
 8  the representation with Mr. Aos was actually going to  
 
 9  be shorter. 
 
10            MR. CLARK:  But the representation was that  
 
11  the examination of her by their council would be only  
 
12  half an hour, and now it's taken an hour and we're not  
 
13  finished with her yet.   
 
14                And what I'm concerned about is, if we  
 
15  sit her down and even put him back on for the brief  
 
16  period of time, we're not going to have a chance of  
 
17  completing with her. 
 
18            THE COURT:  Well, we need to get a witness  
 
19  completed this afternoon, so I think council should  
 
20  confer and find out which --  
 
21            MR. AHEARNE:  Is more likely. 
 
22            THE COURT:  -- witness is more likely.   
 
23                We're going to pick up at about 3:53 or  
 
24  so, which gives us about an hour and seven minutes.   
 
25  So, figure it out, counsel.  Let me know how you want  
 
 
    
                                                                     2434 
 
 1  to proceed.   
 
 2                Okay.  We'll take our recess and resume  
 
 3  at 3:53.  Court is at recess  
 
 4            (Whereupon a recess was taken.) 
 
 5            THE COURT:  Please be seated.  All right. 
 
 6            MR. CLARK:  Here we are. 
 
 7            THE COURT:  What's the resolution?   
 
 8            MR. CLARK:  Mr. Aos is going to take the  
 
 9  stand. 
 
10            THE COURT:  Okay.  Mr. Aos, if you would  
 
11  please retake the stand. 
 
12                All right.  And, Mr. Clark. 
 
13            MR. CLARK:  Thank you. 
 
14                  STEVE AOS (Resumed),  
 
15   called as a witness herein, having been first duly  
 
16     sworn, was examined and testified as follows: 
 
17               CROSS-EXAMINATION (Resumed) 
 
18  BY MR. CLARK: 
 
19      Q.    Good afternoon, Mr. Aos.   
 
20      A.    Good afternoon. 
 
21      Q.    Long time no see.   
 
22      A.    Yes. 
 
23      Q.    Mr. Aos, in the course of doing your work for  
 
24  the Basic Ed Task Force, did you look into whether or  
 
25  not there were studies or analyses that measure school  
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 1  construction capital funding as having an effect on  
 
 2  student outcomes?   
 
 3      A.    I definitely looked for those kinds of  
 
 4  studies, and I did not find any rigorous studies that  
 
 5  would allow that causality thing that we were talking  
 
 6  about this morning.  That is, I remember finding a  
 
 7  couple of quite old studies that looked at capital  
 
 8  expenditures and some student outcomes, but they were  
 
 9  not very well done studies with data sets that wouldn't  
 
10  be seen today as being credible data sets.  So they're  
 
11  not -- so I found no studies that would provide that  
 
12  linkage. 
 
13      Q.    Okay. 
 
14      A.    No credible studies. 
 
15      Q.    You found no credible studies that would  
 
16  provide linkage of investments and school construction  
 
17  facilities, such as schools or school buildings or  
 
18  portable school facilities, that link those with  
 
19  student outcome improvements.   
 
20      A.    In a credible research design, yes. 
 
21      Q.    I need you to look at Trial Exhibit 275,  
 
22  Mr. Aos.  Is that volume within your reach?   
 
23            Would you identify Exhibit 275 for the court,  
 
24  please. 
 
25      A.    It's an August 2008 report from the Institute  
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 1  to the Basic Education Task Force.  The title of it is  
 
 2  Preliminary Review of Research:  Does Teacher  
 
 3  Professional Development Effect Student Test Scores. 
 
 4      Q.    Okay.  Did you conduct this particular  
 
 5  analysis? 
 
 6      A.    No.  This was done by my colleague, Annie  
 
 7  Pennucci. 
 
 8      Q.    Are you familiar, though, with the matters  
 
 9  that are referred to in the document? 
 
10      A.    Well, only that the general finding that we  
 
11  discussed earlier, that we found too few credible  
 
12  studies from which to draw conclusions at this time. 
 
13      Q.    And too few credible studies to draw the  
 
14  conclusion about what? 
 
15      A.    About whether different forms of teacher  
 
16  development effect student outcomes.  I think that's  
 
17  the general conclusion from this work.  I think we  
 
18  talked about that earlier this morning.  But, again, I  
 
19  was not the one to review these studies so I don't have  
 
20  that sense about what they actually did or didn't do.   
 
21            MR. CLARK:  Your Honor, were you trying to  
 
22  catch up?   
 
23            THE COURT:  No, I'm good.  I'm fine.  Thank  
 
24  you. 
 
25            MR. CLARK:  Thank you.  I believe 275 is  
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 1  already admitted, Your Honor, so I won't go for its  
 
 2  admission. 
 
 3  BY MR. CLARK: 
 
 4      Q.     Just briefly on Exhibit 275.  From the text  
 
 5  of it there, there were generally three studies that  
 
 6  were found to have some credibility to them for  
 
 7  purposes of analyzing this proposition, correct? 
 
 8      A.    I'll have to -- since I didn't do this work,  
 
 9  if I'm going to have to answer that question, I'd have  
 
10  to read this, and, of course, I haven't read those  
 
11  studies, so -- it says these three studies from  
 
12  Florida, Chicago, and Israel, yep. 
 
13      Q.    So the three studies, two were within the  
 
14  United States.  One was from Israel.   
 
15      A.    Yes. 
 
16      Q.    On page two, with respect to the study about  
 
17  the education program in Israel, it concluded the  
 
18  discussion about the Israeli study on page two just  
 
19  above where it says next step, the conclusion is that,  
 
20  "We do not know how the Israeli education system  
 
21  compares with Washington schools, thus the degree to  
 
22  which the results from this small-sample study can be  
 
23  applied to Washington state is unknown."  Correct?   
 
24      A.    That's what it says. 
 
25      Q.    On the same page with regard to the Chicago  
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 1  study, "There was simply a finding that the Chicago  
 
 2  results can't be generalized to apply to Washington."   
 
 3      A.    (Reading.)  Oh, I'm sorry.  I was reading the  
 
 4  wrong paragraph and not finding that finding.   
 
 5  (Reading.)  Yeah, that's what it says. 
 
 6      Q.    And, indeed, the Chicago study was determined  
 
 7  to find no statistically significant relationship  
 
 8  between professional development and student test  
 
 9  scores. 
 
10      A.    Did you want me to respond to that? 
 
11      Q.    There was a question mark at the end.   
 
12      A.    Oh, there was?  I didn't review those studies  
 
13  but that's what it says here from Annie's write up. 
 
14      Q.    Okay.  Let's go to Exhibit 282.  This is one  
 
15  of the PowerPoints that Mr. Emch discussed with you  
 
16  this morning. 
 
17      A.    I can't remember that, but probably. 
 
18      Q.    Okay.  Could you turn to slide 12, please, in  
 
19  Exhibit 282. 
 
20      A.    Yes. 
 
21      Q.    This is part of the analysis of whether an  
 
22  increase in per pupil expenditures effects student  
 
23  outcomes?   
 
24      A.    Yes, it is. 
 
25      Q.    And this diagram on the effect size, on the  
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 1  left-hand side of the document, is that actually kind  
 
 2  of a graphic rendition of the results of met-analyses?   
 
 3      A.    Yes, it is. 
 
 4      Q.    And, just briefly, if you could explain what  
 
 5  the difference is between the information that is on  
 
 6  the right-hand side of the red line versus the  
 
 7  information that is on the left-hand side. 
 
 8      A.    So, the chart lists all the studies and the  
 
 9  outcomes from the studies that were included in our  
 
10  review.  That is, these are the 23 studies that had 46  
 
11  outcomes.  The 23 credible studies.  The studies with,  
 
12  you know, strong research designs.  And anything to the  
 
13  right of the zero line indicates that the study found a  
 
14  positive result of the effect of just spending more  
 
15  money, operating expenditures, on student outcomes.   
 
16  Anything to the left of the line, in fact, they found a  
 
17  negative relationship of spending more money  
 
18  contributing to worse student outcomes.   
 
19            The red line is the meta-analytic weighted  
 
20  average of those effects.  So, you know, in the  
 
21  parlance that we talked -- used this morning, it's the  
 
22  betting person's best guess based upon the weight of  
 
23  the evidence on the effect of a 10 percent increase in  
 
24  per pupil expenditures on a measure called an effect  
 
25  size, which is the standard deviation gain in student  
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 1  test scores. 
 
 2      Q.    All right.  Exhibit 282 is a presentation  
 
 3  that you were involved in before the Task Force on or  
 
 4  about November 20th, 2007? 
 
 5      A.    Yes. 
 
 6      Q.    Okay.  And if you could turn to slide number  
 
 7  four within Exhibit 282. 
 
 8      A.    Yes, I have it. 
 
 9      Q.    Slide four appears to be a part of your  
 
10  presentation in November 2007 that discusses with the  
 
11  Task Force the four costing-out methods that were in  
 
12  the previous exhibit we talked about this morning? 
 
13      A.    Correct. 
 
14      Q.    Okay.  If we could turn to slide nine in  
 
15  Exhibit 282, please.   
 
16      A.    I'm there.   
 
17      Q.    This poses the question, does spending more  
 
18  money in the current systems raise student outcomes?   
 
19  And what does the information in the chart on the right  
 
20  change in date of the 2003 to 2005 depict as far as  
 
21  Washington and other jurisdictions are concerned? 
 
22      A.    Did you say the date on the right, or --  
 
23      Q.    I meant to, if I didn't.  Yes.   
 
24      A.    On the right-hand side of that chart, is that  
 
25  what you mean, or --  
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 1      Q.    I'm talking about the one that has Washington  
 
 2  in it and it's divided into four dots.   
 
 3      A.    Huh-oh. 
 
 4      Q.    Is that the one --  
 
 5      A.    I'm on slide nine of 18.   
 
 6      Q.    Yes. 
 
 7      A.    Oh, okay.  Well, these data -- I'm sorry.   
 
 8  These data are -- I was expositionally -- as I was  
 
 9  trying to the explain to the Task Force members what  
 
10  they were about to see in terms of the rigorous studies  
 
11  that are controlled and link spending to outcomes.   
 
12  Before I did that, I thought expositionally it would be  
 
13  a smart idea to take something they were familiar with,  
 
14  probably, which is total spending in this state and  
 
15  NAEP scores, and so that's what I plotted here.   
 
16            This -- as I said, before considering  
 
17  controlled studies, here are some raw data of national  
 
18  test scores and per pupil expenditures.   
 
19            So these studies -- the information that's on  
 
20  these things are not sufficient studied material to  
 
21  make our traveling squad.  It won't be on that list of  
 
22  studies that we reviewed just a moment ago about what  
 
23  focuses on that thing.  The purpose here was just to  
 
24  take a look, broad brush, at spending and test scores.   
 
25            In the one on the left shows just the raw  
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 1  relationship, that there's some positive upward trend.   
 
 2  The chart on the right shows just slightly better  
 
 3  methodologically but still not enough to make our  
 
 4  definition of more rigorous study and that that  
 
 5  relationship begins to decrease as soon as you take the  
 
 6  first step-up in methodology.  It's still a positive  
 
 7  line.  That red line is still positive.  The more you  
 
 8  spend, the more student outcomes increase, but the  
 
 9  slope of that line is decreased, which means you don't  
 
10  get quite as much bang for the buck.   
 
11            So this was just a way to say, you know,  
 
12  looking across all 50 states where -- how do things  
 
13  shake out before you get down to the serious studies.   
 
14            I put the Washington points on there so that  
 
15  members could see where we stood, and the plot of the  
 
16  zero lines there you can see how Washington rates among  
 
17  the states in the change in CWI adjusted PPE from 2003  
 
18  to 2003 (sic) and also then the change in test scores. 
 
19      Q.    Okay.  If we go to the next slide, slide 10,  
 
20  there are two points made in red.  The first is one, I  
 
21  think, you just extrapolated on, that the data on the  
 
22  previous slide is not from or a product of a study that  
 
23  the Institute reviews and explains why, correct? 
 
24      A.    Yes. 
 
25      Q.    The second point states that "The small  
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 1  relationships shown with those state level data are  
 
 2  almost certainly an overestimate of the effect of PPE  
 
 3  on test scores."   
 
 4            What did you mean by that? 
 
 5      A.    Well, that's -- you know, it goes to this --  
 
 6  it goes to the definition of what a rigorous research  
 
 7  study is and the better controlled you can make it, the  
 
 8  more confidence you can say this causes something to  
 
 9  happen.  So our random assignment study gives you the  
 
10  most confidence.   
 
11            None of these studies are random assignment  
 
12  studies.  But the better they are controlled  
 
13  statistically, the more it gives one confidence of  
 
14  saying changes in per pupil expenditures leads to a,  
 
15  causally, to a change in outcomes.   
 
16            So the bulk of the research would indicate  
 
17  that if you don't do that more rigorous use of  
 
18  statistics, you're probably going to overestimate the  
 
19  relationship between spending and student outcomes.  As  
 
20  soon as you start to control better, statistically,  
 
21  that slope, as we saw in those raw data, start to --  
 
22  even when you take the first step-up on the research,  
 
23  that slope begins to decrease.   
 
24            And then, what I did then, leading into the  
 
25  review of the actual high-quality studies that had been  
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 1  done around the controlled studies around the country,  
 
 2  that slope went down just a little bit more even when  
 
 3  you just take a look at the weight of the evidence of  
 
 4  the controlled studies.   
 
 5            So the point I was trying to make to the Task  
 
 6  Force is that, in any of these policies, including just  
 
 7  spending more money, you have to -- you have to get  
 
 8  rigorous research.  And, oftentimes, that your  
 
 9  conclusion about those relationships will change the  
 
10  most rigorously you address the question. 
 
11      Q.    And the most rigorous the study in this area,  
 
12  the more it appeared that the improvement -- the  
 
13  expected improvement in student outcomes was actually  
 
14  quite small, just simply due to the investment of more  
 
15  money in the current system.   
 
16      A.    Well, it's smaller than a non-controlled  
 
17  study, and then what's small is is a relative term.   
 
18  So, again, we had this discussion this morning.  But  
 
19  relative to somehow magically getting great teachers in  
 
20  the -- just flooding the school system with great  
 
21  teachers, that would be a huge increase in student  
 
22  outcomes.  A 10-percent change on that would be, you  
 
23  know, a lot smaller effect that you would expect from  
 
24  that. 
 
25      Q.    All right.  Could you turn to slide 13 in  
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 1  Exhibit 282, please.   
 
 2            Could you tell us what slide 13 tells us. 
 
 3      A.    Yes.  I wanted to -- this was November of  
 
 4  2007, so the Task Force had just begun its  
 
 5  deliberations and was starting to have meetings in that  
 
 6  fall, and so I wanted to alert the Task Force -- remind  
 
 7  the Task Force members that one of the Institute's job  
 
 8  was going to be to make a projection of where their  
 
 9  spending and policy recommendations would lead the  
 
10  state in terms of outcome.   
 
11            So the main purpose I had in this slide was  
 
12  just to show -- tell Task Force members that this  
 
13  projection was going to be developed during the course  
 
14  of the process.  So I wanted to give them a visual  
 
15  impression of what that might look like, and this was  
 
16  not the model that I used finally developed over the  
 
17  subsequent year to produce the numbers we talked about  
 
18  earlier.  But this was just a preliminary, almost back- 
 
19  to-the-envelope, as I recall, calculation of where  
 
20  things might go.   
 
21            But, again, I wanted to alert them early on  
 
22  that this was -- part of the assignment was going to be  
 
23  to protect the expected effect of what they had -- what  
 
24  they were going to recommend. 
 
25      Q.    All right.  And just staying on slide 13 for  
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 1  a little bit more.  Whether it's the 10-percent  
 
 2  increase in per pupil expenditures and the effect of  
 
 3  that, as predicted on this document, or a 50-percent  
 
 4  per pupil expenditure increase and how that is  
 
 5  forecasted to work in this document, in both instances  
 
 6  we're talking about projected results from an increased  
 
 7  investment that would take some 16 years to make.   
 
 8  That's the period of time over which we're seeing this  
 
 9  effect, correct? 
 
10      A.    That's correct.  The basic concept of what  
 
11  the model was to evolve into started -- the concept was  
 
12  this concept from the beginning, and then we talked  
 
13  about that this morning, too, that it's a 14-year  
 
14  investment model.  You have a child for -- from an  
 
15  investment standpoint, you have a child for 14 separate  
 
16  times that you can make investments in that child and  
 
17  that cumulates over time, in a way, in terms of student  
 
18  growth and outcomes. 
 
19      Q.    Okay.  Let's go to 281.   
 
20            On slide four in Exhibit 281, there's a  
 
21  larger version of the on-time high school graduation  
 
22  rates comparing Washington to the United States,  
 
23  correct? 
 
24      A.    Yes. 
 
25      Q.    Okay.  And, basically, this demonstrates that  
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 1  until about the year 2000, Washington's rate pretty  
 
 2  much tracks what the U.S. rate is. 
 
 3      A.    Oh, well, I don't know.  I wouldn't put very  
 
 4  much -- whatever little differences you see in that  
 
 5  chart between the Washington number and the United  
 
 6  States number, I wouldn't put too much -- I wouldn't  
 
 7  try to, you know, get a microscope out and take a look  
 
 8  at those two lines.  I made those lines big because  
 
 9  they're basically telling you that Washington and the  
 
10  United States -- Washington had about the United States  
 
11  average rate during those years.   
 
12            You can have things that go up or down from  
 
13  time -- you know, from year to year for possibly  
 
14  reporting reasons or anything else.  So, they're  
 
15  basically on top of each other during those years. 
 
16      Q.    Have you done any research or analysis that  
 
17  would allow you to extrapolate for years after 2000  
 
18  through 2004, whenever the cutoff on this graph was  
 
19  concerned, as far as Washington rates and U.S. rates? 
 
20      A.    Oh.  Well, I mean, in our projection model,  
 
21  we rejected high school graduation rates based upon the  
 
22  resources in the portfolio.   
 
23            But in terms of the actual data, I had not --  
 
24  well, I may have updated this chart.  I think I -- this  
 
25  was the very first thing that I think I did for the  
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 1  Task Force when, you know, almost it's first meeting --  
 
 2  September 10th, 2007 meeting.   
 
 3            I can't -- I can't remember this, but I think  
 
 4  in maybe one of the other charts we reviewed later on,  
 
 5  I may have updated the numbers then.  I don't know how  
 
 6  many more years data I have even are available now. 
 
 7      Q.    Okay.  Could you turn to slide five in  
 
 8  Exhibit 281.   
 
 9            Student outcomes on test scores. 
 
10      A.    Yes. 
 
11      Q.    These slides depict student performance on  
 
12  the various grade levels on the reading and math WASL,  
 
13  do they not? 
 
14      A.    Yes.  What are called Met Standard Rates,  
 
15  yes. 
 
16      Q.    What does Met Standard mean? 
 
17      A.    So the WASL has statistical properties and a  
 
18  decision is made as to what the cut-point will be that  
 
19  will define that you've met standard on the WASL.  I  
 
20  don't know that -- I'm not competent to talk about the  
 
21  all decision-making apparatus that goes on in Olympia  
 
22  to determine what that cut-point is.   
 
23            And so, this would be the percentage of  
 
24  students by year that took those exams that passed --  
 
25  that did -- that met the standard on those tests -- on  
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 1  the state tests. 
 
 2      Q.    As you understand it, does met standard mean  
 
 3  passed it? 
 
 4      A.    Yes. 
 
 5      Q.    And in all three grade levels, it shows an  
 
 6  upward trend in reading and math of students over a  
 
 7  10-year period in both subjects.   
 
 8      A.    Well, a general upward trend.  There was --  
 
 9  beginning in 4th grade math, in the last three years of  
 
10  these data, it leveled off and unfortunately it started  
 
11  to even dip down just a bit. 
 
12      Q.    All right.  On slide seven, there are student  
 
13  outcome test scores, Roman numeral II.   
 
14            What does this depict? 
 
15      A.    Well, again, this was the first meeting of  
 
16  the Task Force, and I remember meeting with Dan Grimm,  
 
17  Chair of the Task Force, and going over information to  
 
18  present to the Task Force.  I think the title of this  
 
19  slide -- the title of the presentation is A 5,000 foot  
 
20  flyover.  I don't know how we came up with 5,000 feet,  
 
21  but we did.   
 
22            So I wanted to provide information from the  
 
23  National Assessment of Education Progress, the NAEP  
 
24  test scores on where Washington's scale scores, on the  
 
25  one hand, in proficient or higher, I put on this slide  
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 1  8th grade math where Washington stood on those two  
 
 2  measures relative to other states. 
 
 3      Q.    Okay.  And this is the NAEP test results that  
 
 4  we were talking about earlier. 
 
 5      A.    Yes. 
 
 6      Q.    Could you please go to Exhibit, I want to  
 
 7  say, 283.  Have you found it? 
 
 8      A.    Yes. 
 
 9      Q.    Okay.  On page two, this is the document that  
 
10  you identified on direct testimony was the analysis you  
 
11  performed at the request of Representative Priest?   
 
12      A.    Correct. 
 
13      Q.    Okay.  On page two of Exhibit 283, under  
 
14  Labor Market Earnings and Related Benefits, you  
 
15  provided a caveat under the conclusion, did you not? 
 
16      A.    Yes. 
 
17      Q.    Why did you include the caveat? 
 
18      A.    Well, there's some literature out there that  
 
19  the economic literature, research literature, that  
 
20  would indicate that raising taxes can have a harmful  
 
21  effect on some parts of the economy so -- on the  
 
22  private sector.  So I wanted to make sure in here that  
 
23  it's not -- it's not an area of research literature  
 
24  that I'm all that familiar with, but I know it exists  
 
25  out there.  So I wanted to make sure I put in there, as  
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 1  a caveat -- you know economists always have caveats.   
 
 2  Sorry I said -- that these documents did not include  
 
 3  any deleterious effect that raising the necessary money  
 
 4  to finance this would have on the state's economy.   
 
 5            I don't have an estimate for those.  I know  
 
 6  that people talk about that when they talk about  
 
 7  government expenditures.   
 
 8      Q.    Now, if you could turn to Exhibit 284, I'd  
 
 9  like to go to slide 12.   
 
10            I believe you talked about this exhibit a  
 
11  little bit in your direct examination this morning.   
 
12            Slide 12, I believe, is to reduce  
 
13  student/teacher ratios and increase test scores?   
 
14      A.    Yes. 
 
15      Q.    On same page?   
 
16            What is the point of this depiction in this  
 
17  exhibit? 
 
18      A.    Well, this was -- also this morning, we  
 
19  talked about one of those conclusions we came up to  
 
20  regarding class size, and so this is a graphical  
 
21  depiction of our meta-analysis of the gains that we  
 
22  have found in studies, or unfortunately sometimes not  
 
23  gains, in student outcomes -- usually it's measured by  
 
24  test scores -- from a change in student/teacher ratio,  
 
25  a one unit drop in the student/teacher ratio.   
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 1            So if you look at the chart there, and when  
 
 2  we conclude that each red dot on this -- on that is the  
 
 3  result of a particular study, as the chart notes.   
 
 4            So, chart lines -- the line is sort of an  
 
 5  average of where those dots are, and that's where --  
 
 6  when we conclude that raising -- that dropping  
 
 7  student/teacher ratios in lowering class size in the  
 
 8  early grades increases test scores, that's where we  
 
 9  draw that conclusion from and that by the time you get  
 
10  out to middle school grades and high school grades,  
 
11  that blue line is quite close to zero at that point, so  
 
12  there's not any statistically significant relationship  
 
13  between changing class size and changing test scores. 
 
14      Q.    All right. 
 
15            MR. CLARK:  Your Honor, I've been informed  
 
16  that Exhibit 284 has not yet been admitted and we would  
 
17  offer it at this time. 
 
18            THE COURT:  All right.  284 is offered. 
 
19            MR. EMCH:  No objection, Your Honor. 
 
20            THE COURT:  All right.  284 is admitted. 
 
21                     EXHIBIT ADMITTED 
 
22            MR. CLARK:  And I'm told the same as to  
 
23  Exhibit 281, and I would offer its admission as well.   
 
24            MR. EMCH:  No objection, Your Honor. 
 
25            THE COURT:  All right.  281 is admitted.   
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 1                Thank you, Mr. Emch. 
 
 2                     EXHIBIT ADMITTED 
 
 3            MR. CLARK:  Thank you, Mr. Aos.  That  
 
 4  concludes my questions on cross, Your Honor. 
 
 5            THE COURT:  Thank you, Mr. Clark.   
 
 6                Redirect examination, Mr. Emch. 
 
 7            MR. EMCH:  Thank you, Your Honor. 
 
 8                   REDIRECT EXAMINATION 
 
 9  BY MR. EMCH: 
 
10      Q.    Mr. Aos, I have just a few follow-up  
 
11  questions to what Mr. Clark asked you.  I'm back as  
 
12  well.   
 
13            Mr. Clark asked you some questions about page  
 
14  24 of Exhibit 124, and that was the cost estimate of a  
 
15  Basic Ed Task Force.   
 
16            Do you remember that, sir?  It's exhibit --  
 
17  sorry.  It's Exhibit 124 page 24. 
 
18      A.    And what page number? 
 
19      Q.    It's page 24 of the Cost Estimate. 
 
20      A.    I'm there. 
 
21      Q.    I just have a couple general questions.   
 
22            Mr. Clark asked about Mr. Rarick, and  
 
23  Mr. Rarick provided information to the Task Force; is  
 
24  that right? 
 
25      A.    Yes. 
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 1      Q.    But Mr. Rarick wasn't on the Task Force  
 
 2  itself -- 
 
 3      A.    No. 
 
 4      Q.    -- was he?   
 
 5            And Mr. Rarick wasn't responsible for the  
 
 6  Task Force's decisions or deliberations, was he? 
 
 7      A.    No. 
 
 8      Q.    Okay.  And Mr. Rarick didn't make final  
 
 9  decisions about assumptions and what the Task Force  
 
10  considered, right?  That was the Task Force members  
 
11  themselves; is that right? 
 
12      A.    That -- at that point I don't know.  I mean,  
 
13  in terms of the drivers that are in the cost model,  
 
14  Ben's cost model -- Mr. Rarick's cost model, he  
 
15  built -- he put those factors in there after conferring  
 
16  with the Task Force members who were sponsoring that  
 
17  proposal.  And so I don't know -- I wasn't in the room  
 
18  when Ben sat down and entered the numbers and factors  
 
19  into that cost-driving model.  I don't know -- I wasn't  
 
20  there for that. 
 
21      Q.    Fair enough.  He was supporting the Task  
 
22  Force.  The Task Force wasn't supporting Mr. Rarick,  
 
23  right? 
 
24      A.    Oh, yes.  No.  Mr. Rarick is staff of the  
 
25  House Committee and we knew that this Basic Education  
 
 
   
                                                                      2455 
 
 1  Task Force was going to be a big, staff-intensive  
 
 2  process, and so very early on we met with House and  
 
 3  Senate fiscal staff and policy staff to provide the  
 
 4  wherewithal to do it.   
 
 5            In fact, the legislative direction allowed  
 
 6  the Institute to use those staff -- the House and  
 
 7  Senate and OFM staff as well, and LEAP staff. 
 
 8      Q.    And the final decision makers were the Task  
 
 9  Force members themselves.   
 
10      A.    Of course. 
 
11      Q.    Mr. Aos, if you could take a look at page  
 
12  B-6.  That would be the appendix of this same  
 
13  document.  And this is the same chart we've been  
 
14  talking about today.  This is the one with the red and  
 
15  the blue on the graph there.   
 
16            Mr. Clark asked you some questions about  
 
17  projected effects on graduation rates 14 years after  
 
18  full implementation of the Task Force recommendations.   
 
19            And my question to you, sir, is did you look  
 
20  at the effect of the Task Force recommendations for  
 
21  time frames less than 14 years? 
 
22      A.    Well, yes.  The -- I mean, the model -- when  
 
23  you build models like this, it starts off and it works  
 
24  year by year by year up through the process.   
 
25            So, again, my purpose here was to have a  
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 1  14-year model saying where would we be after all those  
 
 2  incoming, in this case pre-K -- low-income pre-K groups  
 
 3  had the advantage of those investments, since that was  
 
 4  part of the Task Force recommendation and with the  
 
 5  additional resources that were provided in the Task  
 
 6  Force proposal.  Where would they be and, therefore,  
 
 7  the whole state be 14 years after the incoming cohort  
 
 8  had 14 years' worth of data.   
 
 9            But the model -- you know, so it takes the  
 
10  people that were in 12th grade that might have been in  
 
11  the first year of the increased resources, and it would  
 
12  have been a little bit of an increase from them because  
 
13  they would have gotten one-twelfth of their education  
 
14  with a little bit more money, that kind of thing. 
 
15      Q.    The 14-year period, that would be a full  
 
16  cycle or a generation of kids going through the K  
 
17  through 12 system, what 14 years? 
 
18      A.    That's exactly right.  Yeah. 
 
19      Q.    And the net result, though, is you're just  
 
20  looking at graduation results in this analysis.   
 
21      A.    In this analysis it was, but the model  
 
22  generates numbers on passage rates on the WASL, the  
 
23  state test.  And it seemed to me like there was one  
 
24  other outcome measure that I am drawing a blank on  
 
25  right now. 
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 1      Q.    Mr. Clark asked you some questions that, I  
 
 2  believe, about the mode, and you're talking a little  
 
 3  bit about the mode and the average.   
 
 4            Looking at that chart there, Exhibit B-1,  
 
 5  would the -- do you know what the average would be  
 
 6  based on that general distribution there?  Would that  
 
 7  average be higher? 
 
 8      A.    Yeah, it's a little bit higher.  Yeah,  
 
 9  because, you see how it's kind of -- it goes off to the  
 
10  right there?  It kind of extends out to the right?   
 
11  That means the average is going to be a little bit  
 
12  greater than the mode.  And the number is known.  I  
 
13  just don't know it here.  I didn't write it down on  
 
14  this chart. 
 
15      Q.    Mr. Aos, do you know how many children are in  
 
16  Washington public schools right now? 
 
17      A.    Well, close to a million.  I don't know the  
 
18  exact number. 
 
19      Q.    But if I said over a million, about a  
 
20  million, would that sound about right?   
 
21      A.    That's about right, yeah.   
 
22      Q.    And one percent of a million would be, what,  
 
23  10,000? 
 
24      A.    Yeah. 
 
25      Q.    So 10,000 kids?  So every one percent would  
 
 
   
                                                                      2458 
 
 1  be about 10,000 kids, 10,000 lives; is that right? 
 
 2      A.    Well, if that's the right math, yes. 
 
 3      Q.    Okay.  Mr. Clark asked you some questions  
 
 4  about levels in investment generally, and earlier today  
 
 5  you talked about evaluating things from a reasonable  
 
 6  investor perspective.   
 
 7            Based on your experience when a reasonable  
 
 8  investor gets a positive return on the investment, is  
 
 9  that generally considered a good investment? 
 
10      A.    Well, it depends on what it is.  If it's a  
 
11  one-percent return on investment, that's positive, but  
 
12  many people would not regard that as a good return in  
 
13  normal economic times.  So, you know, what's a good  
 
14  return or a bad return is relative to the amount of  
 
15  risk you take in an investment and what the magnitude  
 
16  is relative to what other alternatives you -- what  
 
17  alternatives you have. 
 
18      Q.    It's a positive return, though.   
 
19      A.    It's positive. 
 
20      Q.    And positive returns can include non-economic  
 
21  returns as well.  We talked about some of those things  
 
22  this morning. 
 
23      A.    The return on investment in our calculations  
 
24  reflect those things for which we've made monetary  
 
25  values.  So anything that we haven't monatized but that  
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 1  it's a real value, that would be -- that would be a  
 
 2  higher number.  But we just don't have an ability at  
 
 3  this time to put a monetary value on it. 
 
 4      Q.    Mr. Clark asked you some questions about  
 
 5  information you collected in the process of doing your  
 
 6  work.   
 
 7            As part of your analysis, did you see any  
 
 8  information that any other states have Constitutions  
 
 9  making education the state's paramount duty? 
 
10      A.    I didn't investigate that. 
 
11      Q.    You didn't do a legal analysis, in other  
 
12  words. 
 
13      A.    (Witness shakes head.) 
 
14      Q.    Mr. Clark asked you some questions about  
 
15  teachers.   
 
16            Good teachers need good training and  
 
17  curriculum, don't they? 
 
18            MR. CLARK:  Objection, Your Honor.  I don't  
 
19  think he's an educator.  I don't think there's any  
 
20  foundation for him to answer that. 
 
21            THE COURT:  Well, I think it may be a  
 
22  foundational question.  I'll see where we're going with  
 
23  this.  I'll allow him to give his opinion on that, if  
 
24  he can. 
 
25            THE WITNESS:  I don't have any -- I'm not --  
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 1  I don't -- I don't know -- I've not reviewed the  
 
 2  literature on what makes a good teacher, and what's  
 
 3  involved in that development.   
 
 4                In our analysis that we presented to the  
 
 5  Task Force, we did look at indicators of those things,  
 
 6  like graduate degrees, for example, and does that make  
 
 7  for a good teacher or not, and there was no  
 
 8  relationship there for most kinds of graduate degrees.   
 
 9  And years of experience would be one -- another thing  
 
10  that might or may not make a good teacher.   
 
11                But those are the only things that  
 
12  empirically that come to mind that we examine there in  
 
13  terms of what curriculum they get taught and that kind  
 
14  of thing.  That was not part of our assignment and not  
 
15  part of my background knowledge on the topic. 
 
16  BY MR. EMCH:   
 
17      Q.    Generally speaking though, teachers need to  
 
18  be up to speed.  Just like you're up to speed about  
 
19  your area of work, a teacher needs to be up to speed on  
 
20  their area of work.  Is that fair to say? 
 
21      A.    You're asking me to make a casual observation  
 
22  about it.  Casually observing that, I would say that  
 
23  sounds terrific, yes. 
 
24      Q.    Mr. Clark asked you some questions about the  
 
25  positive effects of full-day kindergarten, and you  
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 1  noted some of the effects -- we talked about it  
 
 2  earlier -- can decay over time without additional  
 
 3  resources at higher grade levels.   
 
 4            And without rehashing all -- that analysis  
 
 5  was done assuming that no resources were being put into  
 
 6  grades 1 through 6 above that kindergarten level; is  
 
 7  that right? 
 
 8      A.    Well, that was -- the original model had that  
 
 9  aspect to it, and then Senator Jarett at the, I think,  
 
10  September 2008 Task Force meeting asked about that very  
 
11  question, how do subsequent resources influence those  
 
12  decay rates that we have built into the model.  As I  
 
13  noted at that meeting and, I think, maybe this morning  
 
14  in testimony, it's a great idea.  I went back  
 
15  immediately, began building the model to establish some  
 
16  sort of linkage, even if it's a somewhat unknown  
 
17  relationship, but it makes such logical sense that  
 
18  subsequent investments may attenuate the rate of decay  
 
19  in those early investments. 
 
20            So the model that I built has assumptions on  
 
21  that.  Those are some of the things, by the way, that  
 
22  allowed the variances.  There's so much unknown about  
 
23  what that attenuation may be.  So part of the reason  
 
24  you get that big band of error on there is for those  
 
25  factors. 
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 1      Q.    Let me give you a hypothetical.   
 
 2            If someone fed a child in the morning, you're  
 
 3  going to see some positive results from the, maybe  
 
 4  increased energy or something.  But if you didn't feed  
 
 5  the kid a lunch or dinner the rest of that day or the  
 
 6  rest of that week, you're going to see some decay of  
 
 7  the benefits of that first meal, right? 
 
 8      A.    Sure. 
 
 9      Q.    Mr. Clark asked you some questions about  
 
10  early learning, early childhood education.  This is  
 
11  also in Exhibit 124.  If you could look at page four  
 
12  again, please. 
 
13            There's that third bullet point there where  
 
14  you're talking about substantial effect of early  
 
15  childhood education.   
 
16            Do you recall that testimony? 
 
17      A.    Yes. 
 
18      Q.    If you could please take a look at Exhibit  
 
19  239 and see if I can find that for you real quickly.   
 
20  239 is, I think, in this one right here. 
 
21      A.    All right. 
 
22      Q.    239, Mr. Aos, is Engrossed Substitute House  
 
23  Bill 2261 as enacted.   
 
24            If I could have you turn to page 28, please.   
 
25  28 is the page number in the middle of the page there  
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 1  at the bottom. 
 
 2      A.    Yes. 
 
 3      Q.    And direct your attention to new section  
 
 4  115.   
 
 5            The first sentence reads, "The Legislature  
 
 6  finds that a critical factor in the eventual successful  
 
 7  outcome of the K-12 education is for students to begin  
 
 8  school ready, both intellectually and socially to  
 
 9  learn."   
 
10            Is that statement consistent with WSIPP's  
 
11  research? 
 
12            MR. CLARK:  Objection, Your Honor.  There's  
 
13  been no foundation that he's even read this document or  
 
14  this piece of legislation, or that he's had any call to  
 
15  refer to it or use it in any of the work that he's done  
 
16  and he's testified about here today. 
 
17            MR. EMCH:  Your Honor, I'm asking the witness  
 
18  about this statement.  The statement stands on its own  
 
19  two legs. 
 
20            MR. CLARK:  Well, not very firmly, Your  
 
21  Honor.  If you're just pulling a statement out a  
 
22  document, you can pick any exhibit in the case and do  
 
23  that and ask the witness what he thinks of it.   
 
24            There should be some foundation established  
 
25  that this witness had some familiarity with this  
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 1  document. 
 
 2            THE COURT:  I think that because this is a  
 
 3  specific finding, I think that the question is  
 
 4  appropriate as to whether his research is consistent  
 
 5  with the finding by the Legislature to the best he can  
 
 6  answer the question.  I will allow it.  The objection  
 
 7  is overruled.   
 
 8            THE WITNESS:  Now, I've lost the train of the  
 
 9  question. 
 
10  BY MR. EMCH:   
 
11      Q.    Mr. Aos, I read that first sentence under  
 
12  section 115.  And I'm asking you, is that first  
 
13  sentence consistent with your research, the research of  
 
14  the WSIPP?   
 
15      A.    Not -- not -- our research on that topic was  
 
16  really -- it's not -- it's not inconsistent with it,  
 
17  but it doesn't derive from our research.  Our research  
 
18  was simply that a program of early preschool for three  
 
19  and four year olds can boost the student test scores,  
 
20  or even a full-day K can boost the -- post -- the end  
 
21  of kindergarten test scores about an amount that's  
 
22  statistically significant and economically meaningful.   
 
23            So, that's what our findings were.  How it  
 
24  comports with that finding in terms of being ready for  
 
25  school, I don't know how to relate to those two. 
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 1      Q.    But it's not inconsistent.  Is that fair to  
 
 2  say?  Let me ask you, sir, about the second sentence  
 
 3  there.  This will be the last question on this.   
 
 4            The second sentence reads, "The Legislature  
 
 5  also finds, due to a variety of factors, disadvantaged  
 
 6  young children in supplemental instruction in preschool  
 
 7  to assure that they have the opportunity to  
 
 8  meaningfully participate and reach the necessary levels  
 
 9  of achievement in the regular program of basic  
 
10  education."   
 
11            Is that statement generally consistent with  
 
12  WSIPP's research? 
 
13            MR. CLARK:  Same objection, Your Honor, as  
 
14  before for the record. 
 
15            THE COURT:  The objection is overruled. 
 
16            THE WITNESS:  I believe that, you know -- I  
 
17  mean, I think we showed in some discussion this morning  
 
18  in one of the exhibits the raw data on low income, the  
 
19  graduation rates, test score pass rates of low-income  
 
20  and high-income students.   
 
21                So, that was information that we  
 
22  presented several times to the Task Force, so that -- I  
 
23  think that statement would be consistent to the fact  
 
24  that that measure at different points in the child's  
 
25  development in the K-12 system, low-income kids,  
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 1  disadvantaged kids, on average, have lower rates than  
 
 2  advantaged kids. 
 
 3  BY MR. EMCH:   
 
 4      Q.    Mr. Clark asked you some questions about the  
 
 5  Perry Preschool.   
 
 6            Do you remember that? 
 
 7      A.    Yes. 
 
 8      Q.    Was that a good study, in your assessment? 
 
 9      A.    Well, it's a very good study.  It's a random  
 
10  assignment study.  That means that there's a high  
 
11  validity to the study.  You can -- you can go to that  
 
12  study and say that there really was a difference  
 
13  between those two because, you know, all their kids  
 
14  were randomly assigned to one treatment group or  
 
15  another.  So it's a good study.  We included it in our  
 
16  analysis.  
 
17            The difficulty with the study is that it's --  
 
18  it's -- it was done under -- first of all, it was done  
 
19  over 40 years ago so it's getting kind of old now.   
 
20  But, second of all, it was done under what we -- what I  
 
21  called this morning, model conditions, you know, highly  
 
22  controlled conditions, motivated teachers, and people  
 
23  who wanted to do the analysis.   
 
24            So I worry about those things and how you can  
 
25  take those findings and apply them in a real world  
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 1  setting that we would get the same results.  And that's  
 
 2  the reason I included that study in my analysis, but  
 
 3  that's the reason why I think it's appropriate to not  
 
 4  take -- to take the value, the effect of the Perry  
 
 5  Preschool and scale it down a little bit in order to  
 
 6  try to estimate what it is that we can learn from that  
 
 7  in a real world setting.  And that's what we did.   
 
 8  That's what we do. 
 
 9      Q.    For the longitudinal nature of the study, 40  
 
10  years is a pretty long time.   
 
11      A.    That's terrific. 
 
12      Q.    Mr. Clark asked you some questions about some  
 
13  non-Washington tests that you referenced NAEP, and the  
 
14  Iowa test, et cetera.   
 
15            Do tests like NAEP and Iowa test whether the  
 
16  student has learned the knowledge and skills specified  
 
17  in Washington state standards of Essential Academic  
 
18  Learning Requirements? 
 
19      A.    I doubt they were designed to do that. 
 
20      Q.    Is the WASL the only test that specifically  
 
21  tests Washington standards; isn't that right? 
 
22      A.    I would imagine that's the case.  I'm not a  
 
23  testing person, so you'll have to ask a testing expert  
 
24  that question if there are other tests that do that. 
 
25      Q.    If you could turn to Exhibit 284, please.   
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 1  And if you could just look at slide 12, which is a --  
 
 2  which is a slide that Mr. Clark asked you about.   
 
 3            So, again, I'm looking at Exhibit 284.   
 
 4      A.    What slide number?   
 
 5      Q.    Page 12.  Page 12 of 15, sir.   
 
 6      A.    Thank you.  I'm there. 
 
 7      Q.    Okay.  And that -- you've talked about the  
 
 8  slide a little bit.  But in the early years, at least,  
 
 9  there's some positive correlation; isn't that right? 
 
10      A.    Yeah.  And that was our finding on this  
 
11  slide, but in the other statements that we've got in  
 
12  our documents. 
 
13            MR. EMCH:  Okay.  Thank you very much.  I  
 
14  appreciate it. 
 
15            THE COURT:  Thank you, Mr. Emch.   
 
16                And where's Mr. Clark?  There he is. 
 
17            MR. CLARK:  No further questions, Your Honor. 
 
18            THE COURT:  All right.  I have just some very  
 
19  few questions and just for clarification.   
 
20                       EXAMINATION 
 
21  BY THE COURT: 
 
22      Q.    Well, while you're on 284, which you were  
 
23  just looking at at slide 12, and then I'm also looking  
 
24  at Exhibit 124 on page B-3 -- appendix B-3.   
 
25      A.    Yes. 
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 1      Q.    All right.  Is this statement essentially the  
 
 2  written form of what's shown or illustrated on the  
 
 3  chart? 
 
 4      A.    Yes, Your Honor. 
 
 5      Q.    Okay.  So you do get a positive effect on  
 
 6  test scores in early grades but it's a short-term  
 
 7  effect. 
 
 8      A.    Well, it's -- no, there's a nuance there. 
 
 9      Q.    Okay. 
 
10      A.    Most of the studies -- each of those red dots  
 
11  are the results of a study. 
 
12      Q.    Right. 
 
13      A.    And most of the studies measure short-term  
 
14  effects on -- in other words, class size is lowered,  
 
15  and then maybe the next year or even the end of the  
 
16  first year a test is given.  And some kids have higher  
 
17  class sizes and some lower, and they give them a test  
 
18  right after.  So most of these effects here are short- 
 
19  term effect sizes.   
 
20            What this chart shows is that all those dots  
 
21  are relatively -- usually relatively short-term  
 
22  effects.  But it just says that in the early grades,  
 
23  lowering class sizes consistently produces positive and  
 
24  no negative effects on outcomes.  So you get boosts to  
 
25  tests scores, better tests scores is what the chart  
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 1  says, consistently better short-term gains in test  
 
 2  scores.  And those gains begin to disappear and get  
 
 3  very close to no gain at all or zero gain, if you were  
 
 4  taking an average there, that blue line, as you get  
 
 5  into the higher grades. 
 
 6      Q.    But does that assume that -- does this also  
 
 7  tell us that if you have smaller class sizes in the  
 
 8  higher grades, you're not going to retain that gain in  
 
 9  test score? 
 
10      A.    Not with class size, you wouldn't -- 
 
11      Q.    Right.   
 
12      A.    -- have any indication to do that.  So --  
 
13      Q.    Okay. 
 
14      A.    -- it's -- this is -- this gets into the  
 
15  statistical weeds of doing models.  But when you're  
 
16  constructing a model like this, you have to be  
 
17  especially careful that all of these tests which -- you  
 
18  know, you're really interested in how the kids end up  
 
19  when they get through the whole system, 12th grade.   
 
20  Did they graduate or not. 
 
21            And so we have to -- what we do is we apply a  
 
22  term there.  We decay these short-term effect sizes  
 
23  because there's evidence that they do decay over time,  
 
24  just like everything in life.  You kind of decay as  
 
25  we -- as time moves on.   
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 1            But that was the point of Senator Jarett's  
 
 2  comment back at the Task Force.  If we make subsequent  
 
 3  investments, will we be able to offset or attenuate  
 
 4  those decays, and it was an excellent modeling point.   
 
 5  He's a Boeing modeler.  And, as I said, I went back and  
 
 6  built the model so, even though it's quite unknown what  
 
 7  that rate of attenuation would be, it's very logical to  
 
 8  have it in the model there.  And so that's what I put  
 
 9  in as a result of that. 
 
10      Q.    Is this the result of that model? 
 
11      A.    No, this is --  
 
12      Q.    This is not.   
 
13      A.    No, this is just the effect of one policy  
 
14  choice, class size changes on short-term outcomes that  
 
15  you see there in the model. 
 
16      Q.    Okay. 
 
17      A.    I'm sure that's modeling gobbledygook.  It  
 
18  may sound that way, but it's really -- some of the  
 
19  steps that you have to go through, I think, to do -- to  
 
20  provide a competent projection of how these things play  
 
21  themselves out in terms of real gains in student test  
 
22  scores. 
 
23      Q.    But, again, slide 12 on 284 indicates that  
 
24  there's a lower class size from K to 12; is that  
 
25  correct?  This doesn't just show lower class sizes in  
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 1  the early grades, does it? 
 
 2      A.    Yeah, I think this -- the sentence on B-3 is  
 
 3  really -- does reflect what my interpretation of that  
 
 4  chart would be.  And we found that reductions in early  
 
 5  grades, that is class-size reductions in early grades,  
 
 6  have a statistically significant effect on both short- 
 
 7  run test scores because that's just how the studies  
 
 8  measure them.   
 
 9            While the effect in higher grades is either  
 
10  statistically non-significant or is even -- or just  
 
11  slightly positive.   
 
12            If you're just looking at the effect of class  
 
13  size changes on boosting student test scores, the  
 
14  indication would be to focus mostly on the lower grades  
 
15  in terms of reductions.  And then if you want to keep  
 
16  those gains from attenuating or decaying, then you  
 
17  would look to other resources.  Even just spending more  
 
18  money on teacher salaries or something else because  
 
19  there would be some evidence that those resources,  
 
20  based upon the work that we've discussed today, could  
 
21  serve to slow down those initial gains that you would  
 
22  have gotten with the -- with the student test scores. 
 
23      Q.    And that's your second point on B-3, which is  
 
24  per pupil expenditure changes. 
 
25      A.    Yeah. 
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 1      Q.    And you said you found statistically  
 
 2  significant, though fairly small, effects for general  
 
 3  increases.   
 
 4            What does the word general mean?  Does that  
 
 5  mean non-targeted? 
 
 6      A.    Yeah, non-targeted.  For most of these  
 
 7  studies, we just take a look at the total per pupil  
 
 8  expenditures.  They wouldn't -- most of the studies  
 
 9  would not say we spent more on books or more on  
 
10  teachers' salaries.  They just would be total  
 
11  spending.   
 
12            Now, most of school spending is for teacher  
 
13  salaries or reducing class size.  It's one of those two  
 
14  things.  There are other things, but those are the two  
 
15  big cost drivers to labor-intensive fields.   
 
16            So that use of the term general there just  
 
17  means what most of the studies measured against.  It's  
 
18  just total spending. 
 
19      Q.    What is the word effect mean?  Is that --  
 
20  does that mean test scores or high school graduation  
 
21  rates or a blend? 
 
22      A.    Well, it can be any kind of student outcome.   
 
23  Effect is, it -- the technical term among researchers  
 
24  that do this work is actually effect size.  It's got a  
 
25  specific definition.  If we were -- if we were talking  
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 1  about commodities on the Chicago Commodity Exchange,  
 
 2  we'd be talking about pork bellies.  I mean, it's a  
 
 3  unit of -- it's a unit measurement that means something  
 
 4  to people that do something.  In that case in Chicago,  
 
 5  among researchers, whether it be in education or  
 
 6  criminal justice or anything else, what we look for is  
 
 7  what is called an effect size, and that's a standard  
 
 8  way to calculate how much of an effect on an outcome  
 
 9  does something cause.  It's a uniform way to calculate  
 
10  it.   
 
11            So in this -- it's actually quite a  
 
12  specific -- the word effect, of course, is a very  
 
13  general term, but, in this context, it means a very  
 
14  specific statistical calculation. 
 
15      Q.    But when you said effect on outcome, I guess  
 
16  I'm asking, what is the outcome you're looking at?  It  
 
17  says, "A statistically significant, though fairly small  
 
18  effect."  Is that --  
 
19      A.    Yeah. 
 
20      Q.    Does that measure test scores?  What is the  
 
21  outcome?  Does it measure high school graduations? 
 
22      A.    Most of the studies -- this is, again, asking  
 
23  me to recall something that -- studies that I read  
 
24  about a year and a half ago now.  Most of the studies  
 
25  that I included in that analysis, those 2030 some-odd  
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 1  studies, whatever that was, looked at, student test  
 
 2  scores as measured by things like the WASL or the Iowa  
 
 3  test or some other standardized test.   
 
 4            A few of the studies did measure high school  
 
 5  graduation rates.  There's a strong correlation between  
 
 6  graduation rates and test scores.  So this was -- these  
 
 7  were effects on generally those two outcomes.  And  
 
 8  most -- I would -- I'd just hazard a guess here that 95  
 
 9  percent of the outcomes in those studies were on test  
 
10  scores of the kids.  Could even be GPA, but mostly it's  
 
11  standardized test scores. 
 
12      Q.    If you'll go to page B-6, which is the chart  
 
13  labeled as Exhibit B-1.   
 
14      A.    Yes. 
 
15      Q.    I think you indicated that the current rate,  
 
16  or at least at the time this was done, I guess the '09,  
 
17  was 72.5 on-time graduation? 
 
18      A.    Yes. 
 
19      Q.    All right.  And then you said there was a  
 
20  slight increase on the zero base.  So that -- does that  
 
21  mean if we do nothing over 14 years, there's going to  
 
22  be some small bump? 
 
23      A.    No.  The Zero-Based Option was a direction to  
 
24  the Institute by the Legislature to -- the title of it  
 
25  was Zero-Based Research Proven Option. 
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 1      Q.    I misspoke.  You clarified that it did not  
 
 2  mean doing nothing.   
 
 3      A.    Yes. 
 
 4      Q.    It meant using the same financial resources  
 
 5  but maybe doing something more effectively or  
 
 6  efficiently.   
 
 7      A.    Exactly. 
 
 8      Q.    All right.  But do we get a bump, I guess is  
 
 9  the question.   
 
10      A.    Yes.  So, in that -- that case, I believe  
 
11  what I did in that zero-sum case was to put some --  
 
12  take the existing amount of money and put some money in  
 
13  early childhood education for low-income groups,  
 
14  because that has a sign that it achieves an above- 
 
15  average return on outcomes.  And I put some money --  
 
16  some of the money into lower class sizes in the early  
 
17  grades, I think K to 3 or something, because that gives  
 
18  you an average -- above average return.   
 
19            And then to pay for that, because it's a zero  
 
20  one, I raised class sizes in this model, and I believe  
 
21  high school grades, maybe even middle school grades,  
 
22  because there's not evidence of an effect on test  
 
23  scores.   
 
24            So by shifting in that -- by shifting money  
 
25  and raising class size is freeing up, therefore, some  
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 1  dollars out of high school, sticking it into early  
 
 2  childhood and to lowering class sizes in the young  
 
 3  grades, in the early grades, that's what caused that  
 
 4  bump that we saw and ultimately in high school  
 
 5  graduation rates. 
 
 6      Q.    Do you know what the bump is?  It's not --  
 
 7      A.    Yes. 
 
 8      Q.    -- quantified here. 
 
 9      A.    I think it -- I think it is quantified in  
 
10  that sentence right above there.  It would raise it  
 
11  from 72.5 percent to --  
 
12      Q.    Oh, I see.   
 
13      A.    73.2. 
 
14            THE COURT:  Okay.  Thank you, Mr. Aos.   
 
15                Mr. Emch, do you have some follow up? 
 
16            MR. EMCH:  Your Honor, I just have one more  
 
17  question. 
 
18            THE COURT:  Certainly. 
 
19               FURTHER REDIRECT EXAMINATION 
 
20  BY MR. EMCH:   
 
21      Q.    If you could look again at 284 slide 12.   
 
22  This was the same chart that Your Honor was asking --  
 
23  the judge was asking you about. 
 
24      A.    Yes. 
 
25      Q.    And could you tell me, is that purple line  
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 1  there on this chart, does that reflect -- is that the  
 
 2  same kid traveling through the system or not? 
 
 3      A.    No.  That -- you mean the purple line being  
 
 4  the one that kind of is in the middle of those curves,  
 
 5  in the middle of the points? 
 
 6      Q.    Correct.  The purple line that goes across  
 
 7  the page there.   
 
 8      A.    No, that's a visual aid to help you focus on  
 
 9  the average effect of those individual studies.  So  
 
10  that -- it's just an average of those dots that you see  
 
11  there.  That's why you have some of the red dots above  
 
12  the line and some below the line.  It says that if you  
 
13  -- if you had to pick a number in K, for example, or  
 
14  actually K to 3, that you'd probably pick a number kind  
 
15  of in the middle, and that's what that line is. 
 
16      Q.    And even at the higher levels there, the  
 
17  higher grand levels, there are some red dots above --  
 
18  above the line.   
 
19      A.    And there are a couple below, yes. 
 
20            MR. EMCH:  Okay.  No more questions.  Thank  
 
21  you very much. 
 
22            THE COURT:  Mr. Emch.   
 
23                Mr. Clark? 
 
24            MR. CLARK:  Your Honor, first a housekeeping  
 
25  matter.  I did not offer 282 and I meant to, so I would  
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 1  like to offer it now.  Exhibit 282 --  
 
 2            THE COURT:  282? 
 
 3            MR. CLARK:  -- I discussed with Mr. Aos I  
 
 4  believe. 
 
 5            THE COURT:  All right.  282 is offered. 
 
 6            MR. EMCH:  Your Honor, there's no objection  
 
 7  to the exhibit, but I would like the opportunity to ask  
 
 8  a couple questions about that, if we're going to admit  
 
 9  it into evidence.  Two quick questions. 
 
10            THE COURT:  Go right ahead. 
 
11            MR. EMCH:  Thank you. 
 
12  BY MR. EMCH:   
 
13      Q.    Mr. Aos, if you could look at Exhibit 282,  
 
14  please. 
 
15      A.    Yes. 
 
16      Q.    And could you tell me on page seven, it's  
 
17  slide seven of 18.   
 
18            Could you tell me that the column on the  
 
19  right there, the adjusted PPE, is that -- could some of  
 
20  that -- is that showing that Washington's per pupil  
 
21  K-12 expenditure is going down both for unadjusted and  
 
22  adjusted PPE? 
 
23      A.    No.  This slide shows Washington's ranking  
 
24  among the states on per pupil expenditures in the K-12  
 
25  system, per kid.  And so it shows -- and it has a  
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 1  couple different measures on it.  The one on the left  
 
 2  is at one measure, the chart on the right is a  
 
 3  different measure.   
 
 4            So it goes from 1 to 50.  If you're number  
 
 5  one, that means you're the state that spent the most  
 
 6  per kid.  If you're number 50, it's the state that  
 
 7  spent the least using that measure of analysis. 
 
 8      Q.    The rankings is going down; is that right? 
 
 9      A.    The ranking's going down. 
 
10      Q.    Okay.  If you look at page 13, 13 of 18,  
 
11  please, in that same exhibit.   
 
12      A.    Yes. 
 
13      Q.    I believe you said this is your back of the  
 
14  envelope guess; is that right? 
 
15      A.    This was the -- I think what I said is that  
 
16  this was the very first or -- one of the early meetings  
 
17  of the Task Force and I wanted to alert them to the  
 
18  fact that I would be, over the course of the coming  
 
19  year, developing a formal forecasting model to take a  
 
20  look at what's going to happen here.  And this was the  
 
21  very first snapshot of that model.   
 
22            It's not -- it might be better back in the  
 
23  envelope, but it's -- it was more fully developed  
 
24  later, had the benefit of Senator Jarett's comments  
 
25  later and so on.   
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 1            But that was the first look at things right  
 
 2  there. 
 
 3      Q.    So you didn't do this then -- this wasn't  
 
 4  part of your final report, this slide.   
 
 5      A.    No. 
 
 6            MR. EMCH:  No more questions.  Thank you. 
 
 7            THE COURT:  Mr. Clark?   
 
 8            MR. CLARK:  Hopefully trying to clear up some  
 
 9  confusion. 
 
10  BY MR. CLARK: 
 
11      Q.    Exhibit 124, the final Task Force report.   
 
12  And turning to page B-6.   
 
13      A.    Yes. 
 
14      Q.    Okay?  You're back to the Exhibit B-1?   
 
15      A.    Yes. 
 
16      Q.    Okay.  His Honor asked you questions about --  
 
17  questions that prompted you to recall Senator Jarett's  
 
18  comments about building an effort -- or building an  
 
19  assumption that effort would continue to be made with  
 
20  the early learning children or the kindergarten  
 
21  children that would sustain the gains that were found  
 
22  to be made early as they went further?   
 
23      A.    I think his question actually was on class  
 
24  size reductions in the earlier years, not early  
 
25  education. 
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 1      Q.    Okay.  My question to you is, did you build  
 
 2  Senator Jarrett's suggestions about attenuation and  
 
 3  preserving the gains into the model that's reflected in  
 
 4  Exhibit B-1? 
 
 5      A.    Yes. 
 
 6      Q.    Okay.  And that's where you factored it in,  
 
 7  correct? 
 
 8      A.    Yes, it's in the projection model. 
 
 9            MR. CLARK:  All right.  Thank you.  No  
 
10  further questions. 
 
11            THE COURT:  Thank you, Mr. Clark.   
 
12                You're witness, Mr. Emch.   
 
13            MR. EMCH:  No more questions.  We'd ask the  
 
14  witness to be excused. 
 
15            THE COURT:  Any objection? 
 
16            MR. CLARK:  No, Your Honor. 
 
17            THE COURT:  Mr. Aos, thank you.  You are  
 
18  excused at this time. 
 
19            THE WITNESS:  Thank you. 
 
20            THE COURT:  Counsel, we'll need to adjourn  
 
21  the McCleary matter so we could take our next matter.   
 
22  We still have some exhibits that needs to be offered  
 
23  and some deposition testimony that need to be offered.   
 
24  We can do that on Monday or you're welcome to come here  
 
25  tomorrow if you miss us or anything.   
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 1            MR. AHEARNE:  I'll defer to counsel.  We'll  
 
 2  figure it out, Your Honor. 
 
 3            MR. CLARK:  Was 282 admitted?   
 
 4            THE COURT:  282 I believe -- yes.  Theresa,  
 
 5  is that correct?   
 
 6            THE CLERK:  It was offered and then there  
 
 7  were follow-up questions but nobody said admitted. 
 
 8            MR. AHEARNE:  There's no objection. 
 
 9            THE COURT:  I have it admitted.   
 
10            MR. EMCH:  No objection. 
 
11            THE COURT:  I have it as admitted. 
 
12                     EXHIBIT ADMITTED 
 
13            THE COURT:  All right.  So, counsel, we have  
 
14  just a very tiny window tomorrow about 11:15, or we  
 
15  could just take care of this on Monday sometime. 
 
16            MR. AHEARNE:  Let's just do it Monday, Your  
 
17  Honor.  
 
18            THE COURT:  We'll do it on Monday.  That's  
 
19  fine. 
 
20                All right.  I hope everyone has a good  
 
21  weekend.  Contact us should there be any developments  
 
22  we need to be aware of.  Otherwise, we'll see you on  
 
23  Monday morning.  Have a good weekend.   
 
24            (Proceedings adjourned.) 
 
25                         --oOo-- 
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